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Introduction

The citizens, property owners, and taxpayers of San Juan County have been waiting for more than seven years for resolution of the question whether, and under what conditions, freestanding accessory dwelling units (commonly known in the County as “guesthouses”) may continue to be permitted and built in the County’s rural and resource lands consistent with the Growth Management Act.  
From the time the issue was first raised by respondents in 1999 until well after this Court heard argument in this appeal, the County vigorously defended the rights of its property owners to continue the longstanding island tradition of building and maintaining guesthouses.  The County expended considerable sums in staff time, legal fees and related costs to obtain a definitive appellate ruling concerning the validity of the position of the Western Washington Growth Management Hearings Board (WWGMHB) that freestanding (but not internal or attached) accessory dwelling units must be counted as residential units in structural density calculations for rural and resource lands; that permitting a freestanding (but not an internal or attached) ADU in addition to a principal residence on a lot of less than 10 acres in rural and resource lands violates the Board’s announced “bright-line” rule that one residential unit per five acres is the maximum allowable density outside “limited areas of more intensive rural development;” and that the County has no discretion to permit any greater density to accommodate other Growth Management Act (GMA) goals, such as affordable housing, economic development, historical preservation or citizen participation, when determining how to preserve the rural character of the rural and resource lands.  
The County conducted a referendum in 2004 that reflected overwhelming support for continuing the tradition of freestanding guesthouses in the islands.
 

In 2005, a newly-constituted Board of County Commissioners (now County Council
) moved for and obtained a stay of proceedings in this Court to allow the County to develop new rules.
  The proposals for resolving the issue have changed dramatically and frequently over the course of the original stay and “public process,” with no consensus in sight.


Meanwhile, property owners seeking to build have been kept in building permit limbo, unable safely to commit the substantial sums involved in building residences and guesthouses without a definitive resolution of the controversy.  Now the County seeks yet another 180-day stay, which would extend the pendency of this dispute beyond seven years.  
This case was briefed and argued more than a year ago.  At best, the controversy may be completely resolved by the Court’s decision; at worst, an adverse decision would provide the County, and the substantial number of its citizens who have already built guesthouses or wish to build guesthouses in affected areas, definitive guidance concerning the issue.  More important, the issue of whether the WWGMHB’s “bright line” rule that anything (including an accessory dwelling unit) more than one residential unit per five acres constitutes urban sprawl has predictably arisen in several other counties, many of which are looking to this case and this Court for guidance. 

We submit that the public interest argues strongly for denial of the parties’ second request for stay, and issuance of a decision directly addressing the questions raised in this appeal.

ARGUMENT
A.
APPLICABLE PUBLIC POLICY CONSIDERATIONS STRONGLY SUGGEST THAT THE REQUESTED STAY SHOULD BE DENIED.


The Stipulated Motion For Stay now pending before this Court is premised upon the representation that an additional delay of 180 days facilitates the public policy that favors extra judicial resolution of disputes.  Stipulated Motion For Stay at 3.  Although the Stipulated Motion For Stay acknowledges the well-established exception to that principle, articulated in Sorenson v. City of Bellingham, 80 Wn.2d 547 (1972), the Motion states that the parties do not wish the Court to apply that exception.  

The Court in Sorenson v. City of Bellingham sets forth a series of factors to be considered when deciding if a court should take action even though the parties have agreed to settle a case, or the case appears otherwise to be moot.  Amici suggest that the Court’s analysis is particularly useful here in determining whether this Court should grant the parties yet another six months delay.  

The Supreme Court in Sorenson v. City of Bellingham concluded that a court may, in its discretion, retain and decide an appeal that has otherwise become moot when it can be said that matters of continuing and substantial public interest are involved.  Id., 80 Wn.2d 547, 558, citing State ex rel. Yakima Amusement Co. v. Yakima County, 192 Wash. 179, 73 P.2d 759 (1937); National Electric Contractors Ass'n v. Seattle School Dist. 1, 66 Wn.2d 14, 400 P.2d 778 (1965); Grays Harbor Paper Co. v. Grays Harbor County, 74 Wn.2d 70, 442 P.2d 967 (1968).  In determining the requisite degree of public interest, the courts will consider (1) the public or private nature of the question presented, (2) the desirability of an authoritative determination for the future guidance of public officers, and (3) the likelihood of future recurrence of the question."  Sorenson v. City of Bellingham, 80 Wn.2d at 558, citing People ex rel. Wallace v. Labrens, 411 Ill. 618, 622, 104 N.E.2d 769 (1952).  The court will proceed only “where the real merits of the controversy are unsettled and a continuing question of great public importance exists.”  Sorenson v. City of Bellingham, 80 Wn.2d at 558, citing State ex rel. Yakima Amusement Co. v. Yakima County and National Elec. Contractors Ass'n v. Seattle School Dist. 1.  An additional factor─the quality of advocacy and true adverseness of the parties─has also been recognized.  Hart v. Dept. of Social and Health Services, 111 Wash.2d 445 (1988).
In the instant appeal, the merits of the controversy, whether the imposition by the WWGMHB of a “bright line” limit on structural density of one unit to five acres, while treating principal residences and detached accessory dwelling units as equivalent units of density, is consistent with the GMA and the courts’ interpretation of county discretion under it.
  


The question of the ultimate balance to be struck under the GMA among the 13 goals set forth in the statute is undoubtedly an important public question.  Given the harm that extended uncertainty such as has been experienced by San Juan County landowners can undoubtedly cause to families who have invested substantial sums in real estate and seek to build their principal residences, the desirability of an authoritative determination “for the future guidance of public officers” is indisputable.  

Moreover, there is no doubt that this continuing question of significant public importance is likely to recur; the underlying WWGMHB decisions and the lower court decision under appeal are treated as precedent by the WWGMHB and, in fact, the issue is again before the WWGMHB with respect to another county.
  

Finally, the issues were fully developed and capably argued at the WWGMHB and the Superior Court, and they have been fully briefed and well argued by the parties herein.  For these reasons, amici believe that the second motion to stay should be denied, and a decision entered.       
B.
FURTHER DELAY IN THE RESOLUTION OF THIS CASE THWARTS THE CLEAR INTENT OF THE LEGISLATURE THAT THESE DISPUTES BE DETERMINED EXPEDITIOUSLY.

RCW 36.70A.305 requires that “the court shall provide expedited review of a determination of invalidity or an order effectuating a determination of invalidity.”  Although the “court” referenced in the statute is the Superior Court, RCW 36.70A.300(5), extended delay in the resolution of these issues on appeal from the Superior Court decision is clearly inconsistent with the spirit of the GMA and with the practical needs of the affected property owners, the requests of the parties notwithstanding.  After seven years of uncertainty, the property owners of San Juan County deserve a definitive answer.
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Margaret M. Manning 
� 	See San Juan County website for text of ballot measure.  � HYPERLINK "http://www.co.san-juan.wa.us/prosecutor/adu/ballot_text.pdf" ��http://www.co.san-juan.wa.us/prosecutor/adu/ballot_text.pdf� .


� 	Now County Council, pursuant to the San Juan County Home Rule Charter adopted November 8, 2005.  See San Juan County website for text of Charter.   � HYPERLINK "http://www.co.san-juan.wa.us/freeholders/Final.11082005.pdf" ��http://www.co.san-juan.wa.us/freeholders/Final.11082005.pdf�.  


� 	http://www.co.san-juan.wa.us/prosecutor/adu.asp


� 	See, e.g., Quadrant Homes v. State of Washington Growth Management Hearings Board, 154 Wn.2d 224 (2005). 


� 	See, e.g., Futurewise v. Clallam County,  Case No. 05-2-0014	(WWGMHB, petition filed April 6, 2005).
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