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PROPOSED AMENDMENTS TO SAN JUAN COUNTY COMPREHENSIVE PLAN

SHORELINE GOALS AND POLICIES RELATED TO ESSENTIAL PUBLIC FACILITIES AND PROTECTION OF CRITICAL AREAS
SECTION 1. The following shall be added as a new section:
3.3.K
Essential Public Facility Environment 
Purpose:

The purpose of the Essential Public Facility Environment is to ensure that water dependent, shoreline essential public facilities can be sited, developed and when necessary expanded. There is no single set of characteristics that govern where an essential public facility may be needed. Factors include access to public roads, water depth, and location relative to other islands or resources (e.g. supplies of sand or gravel).  It is not necessary that all public facilities be located within an Essential Public Facility Environment. Many types of facilities are allowed in other shoreline designations and for these facilities, no special action is necessary. In addition, not all public facilities are essential - a facility that might be essential on one island or in one location, may not be essential in another location. In this Comprehensive Plan, some facilities are designated as essential. For public facilities that are not designated, a designation process is included in SJCC 18.50 (the Shoreline regulations). 
Designation Criteria - Shoreline areas to be designated "Essential Public Facility" shall meet one of the following criteria:

a.
Areas with an existing, water dependent essential public facility listed in Section 3.2.H of this Plan, or designated following the procedure outlined in SJCC Chapter 18.50.   
b.
Areas selected for a new water dependent essential public facility using the siting process outlined in SJCC Chapter 18.50.
Management Policies:

1.
Allow for the continued use, and if necessary expansion of existing, water dependent, essential public facilities.

2.
Direct new, water dependent essential public facilities to areas that are most appropriate, considering the factors outlined in Section 3.2.H of this plan. 

3.
As an extension of our island transportation system, preserve public use of publicly owned roads that access the water.

4.
Wherever appropriate, provide public access to the shoreline with links to non-motorized transportation routes such as hiking and bicycle paths.

5.
To the extent possible, regulate the character and appearance of essential public facilities through site development standards.

6.
Minimize adverse impacts on the natural characteristics of the shoreline.

7.
Minimize adverse impacts on adjacent lands and land uses. 

SECTION 2. The San Juan County Comprehensive Plan Section B.3.4 shall be amended to read as follows:
3.4
GENERAL SHORELINE POLICIES

The following policies apply to all shoreline uses and activities, in addition to other more specific use policies in Section 3.5.

3.4.B
Clearing and Grading
Purpose:

Clearing and grading are activities associated with developing property for a particular use including commercial, industrial, institutional, recreational, and residential uses. Clearing and grading activities have the potential to may increase erosion, siltation, runoff/flooding, change drainage patterns, reduce flood storage capacity, and damage habitat, and result in the need for bulkheads. Clearing activity that impacts shoreline resources is regulated in order to advance the policies of the SMA. Clearing and grading standards and an effective enforcement program shall be established to maintain water quality, preserve the natural beauty of the Islands, and protect frequently flooded areas, wetlands, fish and wildlife habitat conservation areas and habitat for endangered species. 
Policies (3.4.B.1-2):

1.
Limit clearing and grading to the minimum necessary to accommodate shoreline development, and provide a filtered view, and allow access to the shoreline while  preventing minimize adverse impacts to water quality, wetlands, frequently flooded areas, and wildlife habitat and the ecological functions associated with shoreline vegetation. by means which include but are not limited to site planning, bank stabilization and erosion, sedimentation and drainage control.

2.
Design clearing and grading activities with the objective of maintaining density of ground coverage, and natural diversity in species, age, and vegetation.
3.4.C
Environmental Impacts
Purpose:

The SMA is concerned with the potential environmental impacts of shoreline uses and modification activities. Shoreline and water quality degradation caused by the introduction of contaminants such as petroleum products, chemicals, solid waste, domestic or industrial wastewater and sediment from erosion are issues which must be addressed.

Policies (3.4.C.1-5):

1.
Prevent Minimize the adverse environmental impacts of shoreline development.

2.
Require that shoreline use and development prevent minimize erosion, siltation, and interference with the natural shoreline geophysical processes.

3.
Shoreline use which generates sewage or other waste should have waste disposal facilities of approved design and sufficient capacity to prevent any adverse environmental impacts, particularly on water quality.

4.
Provide for the treatment of surface water runoff either on-site or through shared facilities, including the use of setbacks, buffers, or retention/detention ponds.

5.
Conduct dredging and filling so as to minimize impacts to water quality consistent with applicable State law and only for the purposes allowed by this Master Program.

3.4.D
Environmentally Sensitive Areas Growth Management Act and Endangered Species Act Goals and Policies
Purpose:

To ensure that shoreline development conforms to the requirements of the Washington Growth Management Act and the Federal Endangered Species Act. 
Goal 1:  Meet the core requirements of the Washington Growth Management Act: a) Protect Critical Areas; b) Protect Resource Lands (commercial farms, forestlands and mineral lands); c) Concentrate growth in Urban Growth Areas; d) Concurrency –  do not allow new growth without adequate transportation and other facilities; e)  Do not exclude essential public facilities; and f) Involve the public. 

Goal 2:  Ensure that the land use needs for essential public facilities are identified and provided for as a necessary component of a coordinated land use system.

Goal 3:  In accordance with the Best Available Science, ensure there is no net loss to the functions and values of Critical Areas, giving special consideration to anadromous (migratory) fish.  Critical Areas include wetlands, fish and wildlife habitat conservation areas, critical aquifer recharge areas, geologically hazardous areas, and frequently flooded areas.

Goal 4:  Enhance and restore the habitat of federally listed endangered species.
Goal 5:  Allow for reasonable use of land.

Goal 6:
Establish adequate funding mechanisms to support County actions that are required by State or Federal law.   

Essential Public Facility Policies:

Recognizing the diverse essential public facility needs of San Juan County’s many islands, following are policies for addressing the siting and development of water dependent essential public facilities located within the Shoreline jurisdiction.

1. 
Identification of Shoreline Essential Public Facilities

Shoreline Essential Public Facilities (EPFs) are facilities that provide a necessary public service as their primary mission, that are water dependent, and that are difficult to site. Shoreline EPFs may include those facilities listed in RCW 36.70A.200; facilities that appear on the list maintained by the State Office of Financial Management under RCW 36.70A.200(4); secure community transition facilities as defined in RCW 71.09.020; state education facilities; state or regional transportation facilities as defined in RCW 47.06.140; public passenger and vehicle ferry terminals; county roads, docks and barge landing facilities; public parks; the Town of Friday Harbor’s municipal sewer and water system; the Trout Lake watershed; and other facilities determined to be a shoreline Essential Public Facility under the process established in SJCC 18.50. 

2.
Regulations and policies may not preclude the siting and construction of EPFs. When possible, EPFs shall comply with existing regulations and policies. When this is not possible, or when existing or non-conforming facilities need to be expanded, special land use designations, siting, design and approval procedures should be developed that:

a.
Consider impacts on existing land uses, resource lands, open space, scenic resources, the shoreline, and the natural and rural environment;

b.
Consider the quality of service provided and the economic, social and environmental impacts and benefits;

c.
Include the public in selecting sites and developing alternatives to mitigate negative impacts;

d.
Require EPFs to provide reasonable mitigation of negative impacts. An application for approval of an EPF Shoreline Conditional Use Permit and/or Substantial Development Permit may however, not be denied because impacts are not fully mitigated; and

e.
Prevent the siting of incompatible uses adjacent to general aviation airports.

3.
Essential public facilities should not be located within wetlands, fish and wildlife habatit conservation areas, frequently flooded or geologically hazardous areas unless no practicable alternative exists.
4.
EPFs should not be located outside an UGA or village district unless their operation warrants a rural location.

Essential Public Facility Policies for San Juan Island

6.
In coordination with the Town of Friday Harbor, ensure that sufficient lands are available to accommodate essential public facilities (EPFs).

7.
EPFs should not be located outside the Friday Harbor urban growth area unless their operation warrants a rural location.

8.
The Town of Friday Harbor and San Juan County should avoid duplication of facilities and facilities sites when they could reasonably and practically be shared among the two jurisdictions for common or multiple purposes, particularly those that, by their nature, warrant a rural location.

9.
The Town and the County should maintain a standing task force of elected and appointed representatives, including representatives of the Port of Friday Harbor as appropriate, to develop specific siting criteria for a given facility, and to analyze and rank potential sites; such analysis must include evaluation of consistency with the applicable comprehensive plan.

10.
The Town and the County should ensure that public involvement in siting decisions is fostered to the greatest extent possible by holding public meetings and otherwise distributing information at the earliest possible point in the decision process, in addition to public notices and hearings that may be required by law.

Critical Area Policies

11.
In addition to regulations, develop voluntary and incentive-based programs to protect Critical Areas. 

12.
Consider the Best Available Science (BAS) in designating and protecting Critical Areas.  If the science is inadequate, or if there is uncertainty that adopted regulations and programs will prevent harm to Critical Areas, be conservative, monitor the activity and associated Critical Areas, and make changes if harm to Critical Areas is detected.

13.
Implement applicable provisions of the Salmon Recovery and Puget Sound Action Plans.

14.
Apply new regulations to preexisting uses if harm to Critical Areas is identified.

15.
Monitor and enforce permit requirements and Best Management Practices designed to protect Critical Areas.

16.
Within geologically hazardous areas, require that significant geological impacts resulting from development are either mitigated or avoided. 

17. Protect the important hydrologic role of frequently flooded areas. At a minimum, designate and protect the 100-year flood plain as defined and mapped by FEMA. 

18.
Within frequently flooded areas, prevent or mitigate hazards to people and property. In general, mitigation will be accomplished through compliance with applicable building codes and the San Juan County Flood Hazard Ordinance.

19.
Protect the quality and quantity of groundwater in the County. At a minimum, designate and protect those areas having the characteristics of “critical aquifer recharge areas”.

20.
Control or eradicate invasive noxious weeds in conformance with RCW 17-10.

Federal Endangered Species Act Policies

21.
Protect and enhance habitat for Federally listed endangered species.
Purpose:

Environmentally sensitive areas are those areas with especially fragile or hazardous biophysical characteristics and/or with significant environmental resources as identified by the County in the Environmentally Sensitive Area Overlay District (see Land Use Element Section 2.5.B) or by a scientifically documented inventory accomplished as part of the SEPA/NEPA process or other recognized assessment. Environmentally sensitive areas include: Geologically Hazardous Areas; Frequently Flooded Areas; Critical Aquifer Recharge Areas; Wetlands; and Fish and Wildlife Habitat.

Policies (3.4.D.1-4):

1.
Preserve unique, rare and fragile shoreline resources, including, but not limited to, critical aquifer recharge areas, wetlands, streams, unstable slopes and tidal inlets and associated native plant communities.

2.
Protect areas with unique and/or fragile geological or biological characteristics, from incompatible physical public access (e.g., wetlands, dunes, unstable bluffs, shoregrass, etc.).

3.
Discourage development on shorelines which are identified as hazardous for or sensitive to development or limit their development in a manner to avoid hazards to life and property or to minimize environmental damage.

4.
Restoration of shorelines degraded by natural or manmade causes or for the purpose of habitat enhancement should use techniques to arrest the processes of erosion, sedimentation and flooding.

SECTION 3. San Juan Comprehensive Plan Section B.3.5. shall be amended to read as follows:
3.5
SHORELINE USE POLICIES

This section provides policies for specific uses to be addressed in local master programs in accordance with WAC 173–16–060. Shoreline uses not specifically identified in this Master Program and for which policies have not been developed will be evaluated on a case-by-case basis. Such uses will be required to satisfy the policies of the Shoreline Management Act, the goals and policies of this Master Program, and must be consistent with the character and management policies of the designated shoreline environment in which they are proposed to be located. A use not named or contemplated in this Master Program may be allowed subject to a conditional use shoreline permit and to the applicable provisions of the Master Program and WAC 173–27–160.  (Prior Code: 16.40.501)

3.5.C
Boating Facilities
Purpose:

Boating facilities include marinas, boat launches, covered moorage, boat houses, docks and piers, recreational floats, mooring buoys, marine travel lifts and railways, and retrieval systems. The different forms of boating facilities provide needed access to the water for marine craft appropriate to different situations. They also can interfere with public use of public waters and tidelands and some can affect wave action, act as driftway barriers, disrupt aquatic and intertidal habitats, and affect water quality. Location and design considerations are important to prevent minimize adverse impacts. These facilities may be used for a variety of commercial, industrial, recreational, and other purposes. Such facilities are subject to requirements for the type of use to be served as well as to the provisions of this section, the policies and requirements for frequently flooded areas, wetlands, fish and wildlife habitat conservation areas,  and endangered species (Section 3.4.D), and to the provisions in Section 3.6, Shoreline Modification.

Policies (3.5.C.1-23):

General

1.
Locate, design and construct boating facilities to minimize adverse effects upon, and to protect all forms of aquatic, littoral or terrestrial life including animals, fish, shellfish, birds and plants, their habitats and their migratory routes.  (Prior Code 16.40 513)

1.
Ensure that new boating facilities protect, and ensure no-net loss of the functions, values and processes associated with frequently flooded areas, wetlands, fish and wildlife habitat conservation areas, and habitat for endangered species. 
2.
Protect beneficial shoreline features and processes including erosion, littoral or riparian transport and accretion shoreforms, as well as scarce and valuable shore features including riparian habitat and wetlands.

3.
The location, design, configuration and height of boathouses, piers, ramps, and docks should both accommodate the proposed use and minimize obstructions to views from the surrounding area.

4.
Boating facilities should be designed to optimize the trade-offs between the number of boats served and the impacts on the natural and visual environments.

5.
In providing boating facilities, the capacity of the shoreline site to absorb the impact should be considered.

Docks and Piers
6.
The use of mooring buoys should be encouraged in preference to either piers or floating docks.  (Prior Code:  16.40.508, Policy 1)

7.
The use of floating docks should be encouraged in those areas where scenic values are high and where serious conflicts with recreational boaters and fishermen will not be created.  (Prior Code:  16.40.508, Policy 2)

8.
Piers should be encouraged where there is significant littoral drift and where scenic values will not be impaired.  (Prior Code:  16.40.508, Policy 3)

9.
In many cases, a combination of fixed and floating structures on the same dock may be desirable given tidal currents, habitat protection and topography, and should be considered.  (Prior Code:  16.40.508, Policy 4)

10.
The County should attempt to identify those shorelines where littoral drift is a significant factor and where, consequently, fixed piers probably would be preferable to floating docks.  (Prior Code:  16.40.508, Policy 5)

11.
To spare San Juan County from the so-called “porcupine effect” created by dozens of individual private docks and piers on the same shoreline, preference should be given to the joint use of a single structure by several waterfront property owners, as opposed to the construction of several individual structures.  (Prior Code:  16.40.508, Policy 6)

12.
Preference should be given in waterfront subdivisions or multi-family residential development to the joint use of a single moorage facility by the owners of the subdivision lots or units, or by the homeowners association for that subdivision or development, rather than construction of individual moorage facilities. Individual docks and piers should be prohibited, provided that the county may authorize more than one moorage facility if a single facility would be inappropriate or undesirable given the specific site and marine conditions. Such developments should include identification of a site for a joint-use moorage facility and the dedication of legal access to it for each lot or unit. However, it should be recognized that identification of a site for a common moorage facility does not imply suitability for moorage or that moorage development will be approved.

13.
The capacity of the shoreline site to absorb the impacts of waste discharges from boats and gas and oil spills should be considered in evaluating every proposed dock or pier.

14.
Expansion or repair of existing facilities should be encouraged over construction of new docks and piers.

15.
To reduce the demand for single-user docks, multiple-user docks should be encouraged through construction and dimensional incentives.

Marinas
16.
To reduce the cumulative environmental impact of individual docks on the shorelines of the county and to provide moorage opportunities for inland and shoreline residents, encourage marina development that includes allocations of at least half the available moorage space to permanent, rather than transient, moorage, subject to compliance with other applicable policies and regulations.

17.
Areas which have been identified as hazardous due to storm tides, high winds or flooding, should not be considered as potential marina sites.

18.
Embayments with poor flushing action should not be considered for marina sites.

19.
Marina development should minimize the consumption of limited shoreline resources. To accomplish this the following is preferred:

a.
The expansion of existing marinas over the addition of new marina sites;

b.
The provision of a reasonable proportion of permanent moorage spaces to reduce the demand for, or proliferation of, individual docking facilities for numerous private, noncommercial pleasure craft; and

c.
The use of boat launching ramps and dry storage of recreational boats as favorable alternatives to sheltered, year-around wet-moorage of watercraft.

20.
Multiple use, and where practical public access, should be provided for in the design of every commercial marina.  (Prior Code: 16.40.513, Policy 3)

21.
Installation and maintenance of accessible boat sewage disposal (pump out) facilities are required in all marinas and should be available in convenient locations to all boaters.

22.
Identify desirable marina locations based on environmental and population proximity considerations.  (Prior Code: 16.40.513, Policy 2)

23.
Covered moorages should not be permitted except where commercial construction or repair of boats is to be the primary activity.  (Prior Code:  16.40.513, Regulation 11)

3.5.K
Ports and Water-Related Port Facilities (Prior Code: 16.40.515)
Purpose:

Because of San Juan County's comparative isolation and lack of heavy industry, water ports have not posed the kinds of problems commonly found in mainland, urban areas. However, as the county continues to grow, as technologies change and as the variety of business ventures which can feasibly be undertaken in the county expands, the potential undesirable forms of port development will also grow. As centers for waterborne traffic, ports tend to attract various types of commercial and industrial enterprises, but many of them do not require a waterfront location and serve only to congest the shoreline unnecessarily.

Policies (3.5.K.1-6):

1.
Encourage the master planning of port areas to streamline the permitting process and reduce the potential impacts on surrounding land uses. Prohibit piecemeal, uncoordinated development of port areas.

2.
Design port docks and facilities to minimize their potential adverse impacts on other shoreline dependent uses and on shoreline resources.
3.
Ensure that new ports and port facilities protect and ensure no-net loss of the functions, values and ecological processes associated with wetlands, fish and wildlife habitat conservation areas, frequently flooded areas and habitat for endangered species.
43.
Base land use decisions for port development on the county Comprehensive Plan, including this Shoreline Element.

54.
Encourage cooperative multiple use of docking, cargo handling, storage, and parking facilities in port areas.

65.
Plan and design port facilities to include public facilities and to increase public access to the shoreline to the greatest degree feasible.

76.
Encourage development which will enhance the commercial fishing industry in the county.

3.5.M
Residential Development (Prior Code: 16.40.517)
Purpose:

All residential development on the shoreline is subject to the Shoreline Management Act and the local Master Program. The policies in this section apply to use and development of structures for residential occupancy and to division of land for the purpose of residential development, including subdivisions (and short subdivisions) that are not specifically designed and approved for nonresidential purposes. Single-family residences are a preferred shoreline use but these as well as more intensive forms of residential development should be designed and located to conserve natural shoreline features and prevent minimize physical impacts. Certain single-family residences and named normal appurtenances to them are exempt from shoreline permit requirements but are still subject to compliance with the policies and regulations of the Shoreline Master Program.

Policies (3.5.M.1-13):

1.
Except as expressly provided in Policy 9 below, residential development is not a water-dependent use and should be prohibited over water or within wetlands associated with shorelines.

2.
All residential and accessory structures should be located in a manner to blend into their surroundings. This should be accomplished by:

a.
Optimizing use of natural screening provided by the topography and by existing natural vegetation between structures and the shoreline; and/or

b.
Enhancing limited natural screening through a combination of setbacks, landscaping, minimizing apparent building height and mass, and use of exterior materials which blend with the existing natural vegetation and topographic features of the site.

3.
Residential development should be located and designed to protect and ensure no-net loss of the functions, values and ecological processes associated with frequently flooded areas, wetlands, fish and wildlife habitat conservation areas, and habitat for endangered species. Development should not be permitted if it would require bulkheading or other shoreline fortification, at the time of construction or over the life of the structure (75 years) in the foreseeable future, in order to protect the development. Residential development should not be allowed on eroding, slumping or geologically unstable shorelines unless it can be set back from such shorelines so that hazardous conditions will not be created, erosion or slope instability will not be aggravated, and natural shoreline processes will not be impeded.
4.
All residential developments, including subdivisions, should include building setbacks from the shoreline to preserve the natural character of the shoreline. All residential development should be set back from the top of the bank to protect bank stability and natural vegetation at the bank edge. On low-bank or no-bank shorelines, development should be set well behind the line of extreme high water to protect water quality, shoreline habitats, species and ecological processes, and the stability of the berm and beach.

5.
Design land divisions and multi-family and multiple-unit developments for a density compatible with the physical capabilities and scenic characteristics of the shoreline and water body. In all new shoreline developments, natural site features which provide recreation, exceptional wildlife habitat or scenic enjoyment should be preserved. Open space between structures and the water should be provided to protect natural features and preserve views within the development.

6.
All waterfront subdivisions should include provision for common shoreline area. If tidelands are privately owned they should be included in the common area. Legal access to common areas should be provided to all lot owners.

7.
Recognize the importance of solar energy and renewable resources and support efforts to provide or facilitate solar orientation for building sites in new subdivisions and non-exempt developments.

8.
Water systems supplying groundwater to support new residential shoreline development should be adequate to protect against intrusion of saltwater into groundwater. Where feasible, use of surface water supplies should be considered.

9.
Allow houseboats only within marinas in activity centers and only within areas of such marinas specifically approved for houseboat moorage. Such approval should specify not more than ten percent of overall moorage space and limit individual houseboat moorages to identified areas within the marina. Such approval should also identify houseboat unit height and square footage limitations appropriate to the site in order to minimize adverse impacts on the scenic quality of the shoreline. Houseboat moorage proposals should demonstrate that such moorages will be connected to an approved sanitary sewer or other approved upland waste disposal system, greywater will also be discharged to the waste disposal system, adequate capacity exists from approved potable water supply and waste disposal systems, and that materials used in the construction and maintenance of houseboats moored at the marina will not result in contaminants or debris entering the water. Houseboat moorages should be located in areas with at least six feet of water depth between the floats and low water to preserve shallow habitat and prevent grounding at extreme tides. Individual houseboat moorages should be prohibited.

10.
Consider opportunities for visual public access to the shoreline in review of multi-family residential developments.

11.
Preference should be given in waterfront subdivisions or multiple-unit or multi-family residential developments to the joint use of a single moorage facility by the owners of the subdivision lots or units, or by the homeowners association for that subdivision or development, rather than construction of individual moorage facilities.

12.
Waterfront subdivisions should be designed to prevent minimize probable significant adverse impacts, to preserve natural features, to prevent minimize physical impacts, and to reduce utility and road costs.

13.
Maximum residential densities specified for each shoreline environment should not be construed to be minimum lot sizes. Lot sizes may vary as long as the number of residential units within the shoreline area of a parcel to be divided, or developed with multi-family units, does not exceed the maximum allowable density.

3.5.N
Transportation Facilities  (Prior Code: 16.40.519)
Purpose:

Transportation facilities include roads, trails, airports, barge landing and log transfer sites, county docks, county boat ramps, float plane facilities, ferries and related terminals, commercially operated transportation facilities, and parking areas. Generally such facilities account for a very small percentage of total shoreline uses, but their impact is substantial. New transportation facilities within the shoreline must be planned for with considerable thought being given to their relationship to other shoreline uses and their various primary and secondary impacts. These facilities must also meet the requirements of the Transportation Element of the this Plan.

Policies (3.5.N.1-17):

1.
Prohibit the location of transportation facilities in shoreline areas if they could feasibly and practically be located elsewhere.

2.
Design and construct transportation facilities in shoreline areas to protect and ensure no-net loss of the functions, values and ecological processes associated with frequently flooded areas, wetlands, fish and wildlife habitat conservation areas, and habitat for endangered species.   minimize their impacts on shoreline resources and natural systems.

3.
Improve, retain and keep open, whenever possible, old roads, rights-of-way, and other facilities in public ownership which afford scenic views or access to the water.

4.
Install transportation and utilities facilities in the same rights-of-way when the effect will be to reduce the adverse impacts on the shorelines.

5.
Confine inter-island transportation to air and waterborne craft.

6.
Prohibit deep water ports for the handling or processing of oil and underwater cross-Sound oil pipelines. Such uses are incompatible with the environment and the ecosystems that make these islands unique.  (Prior Code: (ref.) 16.40.515, General Regulation 15)

7.
Consider the ecological impact in building, improving, or maintaining roads. In addition, roads should:

a.
be maintained at widths consistent with safety standards for limited speeds;

b.
follow the natural terrain as much as possible and still maintain reasonable levels of safety; and

c.
include safe turnouts and viewpoint areas as appropriate.

8.
Re-landscape or replant land with native species if it has been scarred or it is necessary to remove natural cover due to road construction or improvements.

9.
Wherever practical, all new roads proposed near the shoreline should be set back at least 200 feet from the ordinary high water line.

10.
Protect access to private driveways and business locations through the establishment of “No Stopping or Standing” zones in ferry lines and other methods.

11.
Encourage non-vehicular traffic on ferries to moderate the impact of vehicular traffic on the shoreline environment.

12.
Locate airports and air transportation facilities to maximize public access to publicly owned shorelines and to prevent minimize adverse impacts on shoreline and upland areas.

13.
On non-ferry-served islands, where there is no alternative for the movement of freight, For each inhabited island, one a single designated barge landing site and when necessary one designated log dump is preferred over the development of multiple barge landing sites.

14.
Identify a minimum of one log dump and a minimum of one barge landing site, where needed, on each non-ferry served island to address special freight mobility needs.

15.
Locate and conduct the use of log transfer and barge landing sites and associated operations so as to minimize impacts on existing water quality, fish habitats and the shoreline environment in general.

16.
The use of an unimproved shoreline area or development to create a usable log transfer or barge landing site are subject to a conditional use permits.

17.
To the extent practicable, log transfer and barge landing sites should be located where a single location can serve multiple users. Land access to such sites should be provided for community use in order to prevent unnecessary damage to shoreline resources caused by shoreline modifications required for the creation of multiple sites.
3.5.O
Utilities and Capital Facilities (Prior Code: 16.40.520)
Purpose:

Utilities are services and facilities that produce, transmit, carry, store, process or dispose of electric power, communications, oil, and gas. Utilities include small-scale distribution systems directly serving a permitted shoreline use such as power, telephone, water (including desalination and reverse osmosis facilities), sewer (including drain fields and septic tanks) and stormwater lines. Capital facilities are services and facilities for community water systems, and community sewage treatment facilities. The installation of utilities and capital facilities apparatus necessarily disturbs the environment but the adverse physical and visual impacts can be reduced by thoughtful planning and adherence to design criteria.

The provisions in this section apply to uses and activities such as high-tension utility lines on public property or easements, power generating or transfer facilities, gas distribution lines and storage facilities, desalination or reverse osmosis systems, water and sewage treatment plants and outfalls. These facilities are addressed in this section because they concern all types of development and have the potential to affect the quality of the shoreline and its waters.

Policies:

1.
Ensure that utilities and capital facilities necessary to serve shoreline uses are properly installed so as to protect the shoreline and water from contamination and degradation, and to protect and ensure no-net loss of the functions, values and ecological processes associated with Wetlands, Frequently Flooded Areas, Fish and Wildlife Habitat Conservation Areas, and habitat for endangered species.  
2.
Locate utilities, capital facilities, and associated rights-of-way outside of the shoreline area to the maximum extent possible, or locate them within existing transportation and utility sites, rights-of-way and corridors. Joint use of rights-of-way and corridors should be encouraged. When utility lines, connections and piping require a shoreline area location they should be placed underground or located so as to protect scenic views, whenever practicable. When feasible, desalination intake and discharge lines should be located within or alongside existing paths and trails and/or connected to existing docks, stairways, or other features as opposed to new and separate structures for these facilities.

3.
Prohibit utilities and capital facilities in marshes, bogs, and swamps, estuaries, frequently flooded areas, wetlands, and fish and wildlife habitat conservation critical wildlife areas or other unique and fragile areas unless no feasible alternative exists.

4.
Locate, or when necessary relocate, utilities and capital facilities so as not to require extensive bulkheads and other shoreline stabilization structures protection works. Utilities, capital facilities, and associated rights-of-way should be designed and located in a manner which preserves the natural landscape and shoreline ecology and minimizes conflicts with present and planned land and water uses.

5.
Utilities and capital facilities, including desalination and reverse osmosis systems, should not impede public access to public tidelands or materially interfere with normal public use of public waters.

6.
Restore shorelines to pre-project configurations and replant with appropriate native natural species upon completion of utility and capital facility projects.

7. 
Desalinization of seawater should be allowed for use by existing, legally-created parcels provided that facilities are limited in scale and that cumulative impacts are evaluated. Desalination and reverse osmosis systems should  not be allowed as the water supply to serve new subdivisions and short subdivisions.

8.  The County should maintain a list and map of existing desalinization facilities and, when appropriate, identify water bodies where cumulative impact of desalinization may cause loss of habitat, species or ecological functions.  Conditions that warrant a cumulative impact analysis include the proposed construction of new plants in sheltered bays or basins with low currents and mixing.

9. 
A detailed assessement of conditions at the proposed location, and an analysis of the impact of the project should be required for desalinization facilities producing more than 33,000 gallons of potable water per day. Projects that will negatively impact marine habitats and species should be denied.
7.
Locate desalination lines within or alongside existing paths and trails and/or connect them to existing docks and beach access structures wherever feasible.

8.
Desalination or reverse osmosis systems which are normal appurtenances to a single-family residence should be exempt from shoreline permit requirements. Such systems are limited to those that do not involve intakes or outflows seaward of the OHWM.

9.
Desalination and reverse osmosis systems should not be allowed as the primary water supply to serve new subdivisions and short subdivisions.

10.
On shorelines that are known or demonstrated to be eroding bluffs, unstable bluffs, eroding beaches, or exposed cliffs, require geotechnical analysis and professional engineering to assure that no significant risks or visual or environmental impacts will be created.
11.
Encourage the connection of desalination and reverse osmosis intake and discharge lines to existing docks, stairways or other features as opposed to new and separate structures for these facilities.

112.
Locate and design all desalination and reverse osmosis production equipment and necessary pumping equipment, utility connections, and pipelines to blend in with the natural surroundings to the extent feasible to reduce visual impacts. Existing vegetation and terrain features should be used whenever possible for screening.
123. The use of new wells or existing wells with salt seawater intrusion or contamination at the intake source, and/or the use of land disposal of discharge from for desalination or reverse-osmosis systems, should be allowed only with the approval of the County Sanitarian should be prohibited.
13.
Desalination may be considered as a source of water for designated Urban Growth Areas in order to prevent degradation or over withdrawal of fresh water resources.
SECTION 4. San Juan County Comprehensive Plan Section B.3.6 shall be amended to read as follows:
3.6
SHORELINE MODIFICATION POLICIES

The following policies apply to all shoreline activities that modify the physical configuration or qualities of the shoreline area. Typically, activities are related to construction of a physical element such as a breakwater, dredged basin, or dike. Shoreline modification activities are usually undertaken in support of a shoreline use.

3.6.A
Breakwaters, Jetties, and Groins  (Prior Code: 16.40.505 and 16.40.511)
Purpose:

Breakwaters are protective structures which are normally built offshore to reduce or eliminate wave action and thus protect the shore immediately behind them. Breakwaters can be of either rigid or floating construction. Rigid breakwaters which are usually constructed of riprap or rock have both beneficial and detrimental effects on the shoreline. Rigid structures obstruct the free flow of sand along the coast and starve the downstream beaches. Floating breakwaters generally do not have the same negative effect on sand movement, but, with present construction techniques, cannot withstand extreme wave action and thus are of a limited usefulness in some locations.

Jetties and groins are structures designed to modify or control sand movement. Jetties are generally employed at inlets for the purpose of improving navigation. When sand being transported along the shoreline by waves and currents arrives at an inlet it flows inward on the flood tide to form an inner bar and outward on the ebb tide to form an outer bar. Both formations are detrimental to navigation through the inlet. In the process of protecting an inlet, a jetty impounds the sand which would otherwise supply the downdrift shores. This results not only in the starvation of the downdrift beaches but also in erosion of those beaches. Groins are barrier type structures extending from the backshore seaward across the beach which interrupt sand movement along the shore. The trapping of sand by a groin is done at the expense of the adjacent downdrift shore, unless the groin system is filled with sand to its entrapment capacity.

Policies (3.6.A.1-7):

1.
Construct breakwaters only where shoreline dependent uses are located seaward of the existing shoreline or where protection from strong wave action is essential.

2.
Preference should be given to proposals for floating breakwaters, as opposed to the rigid types, because of their lesser impacts on the circulation of water, sand movement and aquatic life.

3.
Permit rigid breakwaters only where design modifications can eliminate the significant detrimental effects on water circulation, sand movement, and aquatic life.

4.
Minimize the restrictions on the public use of the water surface resulting from the construction of breakwaters to the extent possible.

5.
Encourage the multiple use of breakwaters in order to increase public access to and enjoyment of the shorelines.

6.
Give careful consideration to the effect of proposed jetties and groins on sand movement and on the scenic qualities of the shoreline.

7.
Minimize any negative effects that jetties, groins and breakwaters may have on fish and wildlife propagation and movement and on navigation.

8.
Ensure that new jetties are groins are constructed to protect and ensure no-net loss of the functions, values and processes associated with wetlands, fish and wildlife habitat conservation areas, and habitat for endangered species including salmon, orca and the Marbled murrelet.   
3.6.B
Bulkheads Shoreline Stabilization  (Prior Code: 16.40.506)
Purpose:
Shoreline stabilization measures are sometimes taken to protect upland property from erosion caused by the action of currents and waves. These measures include structural and non-structural modifications such as riprap, bioengineered structures and bulkheads. 
Bulkheads, or seawalls, are structures erected parallel to and near the ordinary high water mark. for the purpose of protecting the adjacent uplands from the action of waves or currents. Bulkheads often do not provide permanent protection on salt water shorelines because they change the wave energy and increase erosion of the foreshore and adjoining properties until the bulkhead is eventually undermined. as the waves continue to erode the foreshore, the bulkhead is undermined and/or subject to larger, more powerful waves and eventually a more substantial barrier is required. Each time a bulkhead is replaced or strengthened the process begins anew. However, while bulkheads may provide temporary protection to the adjacent uplands they do not protect the adjacent beaches and, in many cases, actually contribute to their destruction by accelerating natural erosion. The changes in wave energy and erosion/ accretion patterns associated with bulkheads can also harm shellfish and eelgrass beds, forage fish spawning areas and other components of the nearshore ecosystem. To be effective, bulkheads must be located, designed and constructed with an understanding of how they affect and are affected by wave action.
The purpose of the policies in this section is to balance the needs of individual property owners with long term protection of a healthy marine nearshore and associated public resources including shellfish and seagrass beds, forage fish spawning areas and salmon habitat.  
Policies (3.6.B.1-5):

1.
Prevent the need for bulkheads by locating new structures far enough from the shoreline to allow for natural erosive processes. 
2.
To preserve the ecological function of the shoreline, only authorize the construction of bulkheads to protect a) existing primary structures that are imminently threatened, b) existing septic systems that are imminently threatened and where there is no other reasonable means of replacement, and c) existing roads and driveways that are imminently threatened where there is no other reasonable means of access. Do not authorize the construction of bulkheads to protect land uses such as lawns.

3. Encourage the use of bio-engineered and soft shore designs that are natural in appearance and as compatible as possible with on-going shore processes over bulkheads, concrete revetments or extensive riprap.

4.
Locate and design all new development to prevent the need for shoreline stabilization measures and flood protection works. New development that may requires shoreline stabilization during the life of the structure (75 years) should not be allowed.

2.
Locate, design, and construct bulkheads in a manner which will not result in adverse effects on nearby beaches or the shore process corridor and its operating systems, and which will prevent minimize alterations of the natural shoreline.

32.
Locate, design, and construct bulkheads in a manner which will prevent minimize damage to fish and shellfish habitats.

43.
Design and locate bulkheads so as to minimize their impact on the scenic quality of the shorelines.

54.
Consider the impact of a proposed bulkhead on public access to publicly owned shorelines.

65.
The Shoreline Management Act provides a specific exemption from substantial development permit requirements for bulkheads associated with existing single-family houses and their accessories (RCW 90.58.030(3)(e)(ii). However, exempt bulkheads must be consistent with state regulations (173–27–042(2)(c) WAC) and the policies and regulations of the Shoreline Master Program.
3.6.D
Shoreline Stabilization Restoration  Enhancement and Flood Protection Activities
Staff note: This section needs to be coordinated with the section on bulkheads. 
Purpose:

Shoreline stabilization and flood protection are actions taken to reduce adverse impacts caused by current, flood wake or wave action. These actions include all structural and non-structural means to reduce impacts due to erosion, accretion, and flooding. Specific structural and non-structural shoreline modification activities included in this section are revetments, riprap, bank stabilization and other means of shoreline protection. Shoreline restoration and enhancement activities include the upgrading of terrestrial and tidal shorelines along with submerged tide lands. Such activities necessarily involve changes to natural conditions and therefore are appropriately subject to location, design and construction standards.

These provisions pertain to all shoreline stabilization, modification, restoration, and enhancement activities associated with or in support of a specific shoreline use. They also apply to projects whose chief intent is to protect the shoreline of a property or which have the primary function of mitigating or reducing flood damage.

Policies (3.6.D.1-11):

1.
Locate and design all new development to prevent the need for shoreline stabilization measures and flood protection works. New development that may requires shoreline stabilization during the life of the structure (75 years) should not be allowed.

2.
Bank stabilization should be allowed for prevention of damage to existing structures development.

3.
Use stabilization and protection works which are more natural in appearance, more compatible with on-going shore processes, and more flexible for long-term streamway management, such as protective berms or vegetative stabilization, over structural means such as bulkheads, concrete revetments or extensive riprap.

4.
Permit structural solutions to reduce shoreline damage only after it is demonstrated that non-structural solutions would not be able to achieve the same protective purpose.

5.
Sloping revetments are preferred to vertical bulkheads due to the destructive scouring impact of bulkheads on beaches unless it is demonstrated as infeasible.

6.
Publicly financed or subsidized shoreline stabilization projects should provide for long term multiple use and shoreline public access. These works should also consider providing public, pedestrian shoreline access for low-intensity recreation.

7.
Natural features such as snags, stumps or uprooted trees which support fish and other aquatic systems, and which do not intrude on the navigational channel or threaten other permitted uses should be left undisturbed.

8.
Ensure that aquatic habitats, existing water quality levels and flood holding capacities are maintained in all beach enhancement projects.

9.
Use naturally regenerating enhancement systems if:

a.
The length and configuration of the beach will accommodate such systems;

b.
Such protection is a reasonable solution to the needs of the specific site; and

c.
Shoreline Restoration/Enhancement will accomplish one or more of the following objectives:

(1)
recreate or enhance natural conditions;

(2)
create or enhance natural habitat;

(3)
mitigate erosion;

(4)
enhance public access to the shoreline.

10.
Encourage supplementary beach nourishment where existing shoreline stabilization is likely to increase impoverishment of existing beach materials at or down drift from the project site.

11.
Analysis of off-site and cumulative impacts should be conducted for all proposed bank stabilization, restoration and enhancement, and flood protection activities. Such activities should be prohibited if they would result in beach or bank erosion along nearby shorelines, or in loss of the functions, values and processes associated with wetlands, fish and wildlife habitat conservation areas, and habitat for endangered species including salmon, orca and the Marbled murrelet.  
June 15, 2009 Draft

PROPOSED AMENDMENTS TO SAN JUAN COUNTY SHORELINE REGULATIONS TO COMPLY WITH THE REQUIREMENTS OF THE WA GROWTH MANAGEMENT ACT AND THE FEDERAL ENDANGERED SPECIES ACT 
SECTION 1. SJCC 18.50.020 shall be amended to read as follows:
18.50.020
General applicability.

A.
Relationship to Comprehensive Plan. This master program provides land use regulations to implement the goals and policies of the Comprehensive Plan Shoreline Element. These regulations apply to all of the land and waters of San Juan County which fall under the jurisdiction of the Shoreline Management Act. These regulations do not apply to development and uses beyond the jurisdictional limits of the Act unless a proposed development involves both jurisdictional and nonjurisdictional land and the upland development is found to adversely affect the shoreline environment. If a conflict occurs between this chapter and other sections of this code, this chapter shall prevail.

B.
Applicability to Persons. This master program shall apply to every person, individual, firm, partnership, association, organization, corporation, local or state governmental agency, public or municipal corporation, or other nonfederal entity which develops, owns, leases, or administers lands, wetlands, or waters which fall under the jurisdiction of the Shoreline Management Act, except for the right of any person established by treaty to which the United States is a party.

C.
Applicability to Federal Agencies.

1.
Federal agencies are subject to the SJC Master Program and the Washington State Shoreline Management Act, as provided by the Coastal Zone Management Act (16 U.S.C. 1451 et seq.; WAC 173–27–060(1)).

2.
The shoreline permit system applies to nonfederal activities constituting developments or conditional uses undertaken on lands subject to nonfederal ownership, lease, or easement even though such lands may fall within the external boundaries of federally owned lands.

3.
The shoreline permit system applies to development and uses undertaken on lands not federally owned but under lease, easement, license, or other similar property right of the federal government.

D.
Applicability to Land Use and Development. This master program applies to all land uses, and all “development” as defined in this Chapter 18.20 SJCC.

E.
Applicability to Substantial Development.

1.
This master program applies to all “substantial development” as defined in Chapter 18.20 SJCC.

2.
No substantial development may be undertaken unless a valid shoreline substantial development permit is first issued by the County and unless all work proceeds in compliance with the requirements of the Shoreline Management Act, this master program, and other applicable state and local regulations.

F.
Exemptions from Substantial Development Permit Requirements.

1.
Exemption from the substantial development permit requirements under subsection (G) of this section does not constitute an exemption from the policies of the Shoreline Management Act, the policies and regulations of this SMP, or other applicable local, state, or federal permit requirements. Exemption procedures are provided in SJCC 18.80.110(F). Exemptions shall be construed narrowly in accordance with WAC 173–27–040(1)(a). Statements of exemption are required for certain developments; see SJCC 18.80.110. A use classified as a conditional use or a use not named or contemplated in this chapter is allowed only as a conditional use and is ineligible for shoreline permit exemption.

2.
The following, as defined in WAC 173–27–040, are not considered to be substantial developments:

a.
Any development of which the total cost or fair market value, whichever is higher, does not exceed the maximum exempt amount allowed by state law, WAC 173–27–040(2)(a), if such development does not materially interfere with the normal public use of the water or shorelines of the state. The total cost or fair market value of the development shall include the fair market value of any donated, contributed or found labor, equipment, or materials.

b.
Normal maintenance or repair of existing structures or developments, including repair of damage by fire, accident, or the elements, subject to WAC 173–27–040(2)(b), provided there is no expansion in the size of the structure or development, and no additional impact on shoreline Critical Areas.  
c.
Construction of the normal protective bulkhead common to single-family residences subject to WAC 173–27–040(2)(c).

d.
Emergency construction necessary to protect property from damage by the elements, in accordance with WAC 173–27–040(2)(d).

e.
Construction and practices normal or necessary for farming, irrigation, and ranching activities, including agricultural service roads and utilities on shorelands, and the construction and maintenance of irrigation structures including but not limited to head gates, pumping facilities, and irrigation channels. However, a feedlot of any size, all processing plants, other activities of a commercial nature, and alteration of the contour of the shorelands by leveling or filling other than that which result from normal cultivation, shall not be considered normal or necessary farming or ranching activities. For the purposes of this chapter, a “feedlot” shall be an enclosure or facility used or capable of being used for feeding livestock hay, grain, silage, or other livestock feed, but shall not include land for livestock feeding and/or grazing, nor shall it include normal livestock wintering operations; or barns or similar agricultural structures on wetlands (WAC 173–27–040(2)(e)).

f.
Construction or modification, by or under the authority of the Coast Guard or a designated port management authority, of navigational aids, such as channel markers and anchor buoys. WAC 173–27–040(2)(f).

g.
Construction on shorelands by an owner, lessee, or contract purchaser of a single-family residence for his own use or the use of his family, which residence does not exceed a height of 35 feet above average grade level, except as provided in this SMP, and which meets all requirements of the Act and this SMP, as specified in WAC 173–27–040(2)(g).

h.
Construction of a dock, including a community dock, designed for pleasure craft only, for the private, noncommercial use of the owners, lessee, or contract purchaser of single- and multiple-family residences, as specified in WAC 173–27–040(2)(h). This exception applies if either:

i.
In salt waters, the fair market value of the dock does not exceed $2,500; or

ii.
In fresh waters, the fair market value of the dock does not exceed $10,000, but if subsequent construction having a fair market value exceeding $2,500 occurs within five years of completion of the prior construction, the subsequent construction shall be considered a substantial development for the purpose of this code.

i.
Operation, maintenance, or construction of canals, waterways, drains, reservoirs, or other facilities that now exist or are hereafter created or developed as part of an irrigation system for the primary purpose of making use of the system waters, including return flow and artificially stored ground water from the irrigation of lands (WAC 173–27–040(2)(i).

j.
The marking of property lines or corners on state-owned lands, when such marking does not significantly interfere with normal public use of the surface of the water (WAC 173–27–040(2)(j)).

k.
Operation and maintenance of any system of dikes, ditches, drains, or other facilities existing on September 8, 1975, which were created, developed, or utilized primarily as part of an agricultural drainage or diking system (WAC 173–27–040(2)(k).

l.
Site exploration and investigation activities that are prerequisite to preparation of an application for development authority under this code if:

i.
The activity does not interfere with the normal public use of the surface waters;

ii.
The activity will have no significant adverse impact on the environment including but not limited to fish, wildlife, fish or wildlife habitat, water quality, and aesthetic values;

iii.
The activity does not involve the installation of any structure, and upon completion of the activity the vegetation and land configuration of the site are restored to conditions existing before the activity;

iv.
A private entity seeking development authorization under this section first posts a performance bond or provides other evidence of financial responsibility to the County to ensure that the site is restored to pre-existing condition; and

v.
The activity is not subject to the permit requirements of RCW 90.58.550 (WAC 173–27–040(2)(m)).

m.
The process of removing or controlling an aquatic noxious weed, as defined in state law, through the use of an herbicide or other treatment methods applicable to weed control that are recommended by a final environmental impact statement published by the U.S. Department of Agriculture or the department jointly with other state agencies under Chapter 43.21C RCW (WAC 173–27–040(2)(n)).

n.
Watershed restoration projects as defined in Chapter 90.58 RCW, in accordance with WAC 173–27–040(2)(o).

o.
A public or private project that is designed to improve fish or wildlife habitat or fish passage, as provided in WAC 173–27–040(2)(p), when all of the following apply:

i.
The project has been approved by the Washington Department of Fish and Wildlife (WDFW);

ii.
The project has received hydraulic project approval by the WDFW pursuant to Chapter 75.20 RCW; and

iii.
The County has determined that the project is substantially consistent with this master program.

p.
Hazardous substance remedial actions, as specified in WAC 173–27–040(3).

G.
Exemptions from Substantial Development Permit Requirements – Residential Appurtenances. Normal appurtenances to a single-family residence are included in the permit exemption provided in subsection (F)(2)(g) of this section. “Normal appurtenance” means a structure that is necessarily connected to the use and enjoyment of a single-family residence and includes one garage, one accessory dwelling unit, attached decks, a driveway, utilities, fences, antennas, satellite dishes less than one meter in diameter, and solar arrays serving one single-family residence. For the “normal appurtenance” exemption to apply, the applicant must submit a certificate that the structure will be constructed by an owner, lessee or contract purchaser of a single-family residence for his or her own use or the use of his or her family or a person providing health care to the owner or the owner’s family. Normal appurtenances also include:

1.
Grading of less than 250 cubic yards or removal of native vegetation that is not within 50 feet of the OHWM or the top of the bank, whichever is greater, when associated with the construction or modification of a single-family residence.

2.
Construction or renovation of structures with fair market value of less than the maximum value allowed by Chapter 90.58 RCW and WAC 173–27–040(2)(a).

3.
Beach access structures; provided, that a written statement of exemption is obtained; and provided, that all of the following criteria are met:

a.
The total cost or fair market value of the improvements does not exceed the maximum allowed by state law.

b.
No roofs or roof covering materials such as awnings are permitted.

c.
All materials must be finished in subdued natural earth colors.

d.
No construction or placement seaward or below the ordinary high water mark (OHWM) is permitted unless the stairs or ramp are connected to an exempt or permitted dock.

e.
Stairs or ramps are allowed when no other beach access exists or is reasonably feasible.

f.
The maximum vertical height of the structure is 15 feet and the maximum width of the structure is three feet. One intermediate landing or platform with a maximum size of three feet by three feet is allowed. Stairways that are proposed for exposed areas of the shoreline shall not be located on rock faces or bluffs in excess of 172 percent average slope (i.e., a maximum 60-degree angle).

g.
The bank stability requirements of SJCC 18.50.330(B)(2) shall be complied with.

h.
All disturbed areas shall be immediately replanted with naturally occurring vegetation.
Deep-rooted plants as recommended by the Natural Resources Conservation Service or the WSU Cooperative Extension Service shall be planted on the face and top of the bank to help stabilize the soil.
All planting shall be completed prior to the end of the growing season which immediately follows construction.
All construction debris shall be immediately removed from the site.

i.
All stairs or ramps proposed for property associated with or located within subdivisions that contain shoreline common areas, as defined in SJCC 18.50.330(F)(2), must be located within the common area or the access easements to the shoreline common area.

H.
Compliance with this chapter and coordination with other sections of County Code Coordination with Element 3 of the Comprehensive Plan and UDC Regulations.

1.
All shoreline use and development proposals must be consistent with the goals, policies, and regulations of this SMP and other applicable sections of County Code Element 3 of the Comprehensive Plan, and other applicable policies and regulations.

2.
When a conditional use permit or variance is required by Chapter 18.30 SJCC for development also within the jurisdiction of this SMP, the hearing examiner, with the advice of the administrator, will attach such conditions to permit or variance approval as are necessary to ensure the development is consistent with this SMP.

3.
When any proposed subdivision of land or other development is subject to the jurisdiction of this SMP the entire proposal will be reviewed as a single project. The application will be reviewed for consistency with the provisions of the Comprehensive Plan, this code, and this SMP; however, the specific use regulations of this SMP will apply only to those areas subject to shoreline management jurisdiction.  (Ord. 21–2002 § 6; Res. 145–1998; Ord. 2–1998 Exh. B § 5.2)

SECTION 2.  SJCC Chapter 18.50.030 (Definitions) shall be amended to read as follows:

18.50.030
Definitions.

Following are definitions that apply exclusively to the administration of this chapter and to regulation of land uses within shoreline jurisdiction. If not listed here, the definitions for all other terms used in this document have the meanings specified in Chapter 18.20 SJCC.  (Ord. 2–1998 Exh. B § 5.3)

“Agricultural Activities” are defined in RCW 36.70A.560, and mean agricultural uses and practices on land with a rural designation, and on agricultural land designated under RCW 36.70A.170. These activities include, but are not limited to: Producing, breeding, or increasing agricultural products; rotating and changing agricultural crops; allowing land used for agricultural activities to lie fallow in which it is plowed and tilled but left unseeded; allowing land used for agricultural activities to lie dormant as a result of adverse agricultural market conditions; allowing land used for agricultural activities to lie dormant because the land is enrolled in a local, state, or federal conservation program, or the land is subject to a conservation easement; conducting agricultural operations; maintaining, repairing, and replacing agricultural equipment; maintaining, repairing, and replacing agricultural facilities, when the replacement facility is no closer to a critical area than the original facility; and maintaining agricultural lands under production or cultivation.

“Developable area” means the area of land which is not constrained from development by land use restrictions.

“Developed area” means the area altered by development. 

“Development” means a use consisting of the construction or exterior alteration of structures; dredging; drilling; dumping; filling; removal of any sand, gravel, or minerals; bulkheading; driving of piling; placing of obstructions; or any project of a permanent or temporary nature which interferes with the normal public use of the surface of the waters overlying lands subject to this chapter at any state of water level. Development also means any other man made change to improved or unimproved real estate, including but not limited to the division of a parcel into two or more parcels; any clearing, draining, grading, paving, landfill, or storage of equipment or materials; with the exception of agricultural activities and exempt forest practices, any other activity which results in the removal of substantial amounts of vegetation (e.g. pruning of more than 20% of the vegetation when compared with that existing on ________________(the adoption date of this requirement); or any extension of the use of land. Within areas of special flood hazard, the alteration of natural site characteristics is considered development. 
Staff note: The above definition of development was written to be consistent with the 2008 National Marine Fisheries Service Biological Opinion with regard to protection of endangered salmon and orca under the Federal Endangered Species Act. The Dept. of Ecology is concerned because it differs from the definition in the State Shoreline Management Act. We need guidance on how to coordinate the requirements of the Growth Management, Shoreline Management and Endangered Species Acts - but until guidance is provided, or the Shoreline Management Act and associated regulations are modified to comply with Federal requirements, in case of conflict  it seems prudent to follow Federal requirements.  (See RCW 90.58.030 and WAC 173–27–030).    
“Functions and Values” means the beneficial roles served by something such as a Critical Area or its buffer.
“Hazard Tree” means a) a tree with a high probability of falling due to a debilitating disease, a structural defect, or a root ball more than ten percent exposed, and where b) there is either a hazard to people, domestic or commercial livestock and structures that house them, or there is a steep bank or bluff that will be damaged if the tree is uprooted. 

“No Net Loss” of Critical Area functions and values means avoidance or mitigation of adverse impacts to wetlands, wildlife habitat or other Critical Areas so that on balance, there is no loss of these areas or the associated functions or characteristics due to land use or development regulated by this code.  

“Primary Structure” means the one principle structure on a parcel.

“Project Area” means the area proposed to be disturbed, altered, divided, or used by a proposed activity or the construction of a proposed structure.  

“Shoreline development” means development within 200 feet of the ordinary high water mark of the shoreline.

SECTION 3: NEW SECTION – the following shall to be added to SJCC Chapter 18.50 
Shoreline Essential Public Facilities 
A.
Siting and Design of Shoreline Essential Public Facilities (EPFs). The Growth Management Act directs that no comprehensive plan or development regulation may preclude the siting of essential public facilities (RCW 36.70A.200(5)). The identification, location and permitting of essential public facilities shall be guided by the policies of the Comprehensive Plan, including Section B, Elements 2 (Land Use) and 3 (Shoreline Master Program), and Appendix 2 (Joint Planning Polices), as well as the requirements of SJCC Titles 16 and 18. 
This section is not intended to circumvent normal permitting processes or requirements. New facilities that can be located in an appropriate shoreline environment, that can meet County development standards, are required to do so and shall follow the standard permitting procedures. Expansion of existing, non-conforming uses and facilities, and new or expanded facilities that cannot meet a development standard , are subject to the following:

1.
Determination of a water dependent, shoreline Essential Public Facility. Many water dependent, shoreline essential public facilities are listed in Section B, Element 3 of the Comprehensive Plan.  For facilities that are not listed, any public or private entity may submit a written request that the Community Development and Planning Department (CD&P) Director determine that a facility is a water dependent, shoreline EPF in accordance with the following procedure. 

a.
Requests for designation as a water dependent shoreline EPF shall contain a conceptual description of the facility, a preliminary site plan, an explanation of the need for the facility, an explanation of why the facility is water dependent, a preliminary development schedule, identification of any sites that are under consideration, and required fees. 

b.
After receiving such a request, CD&P and the applicant shall hold a public meeting to discuss the request. At least 10 days prior to the meeting, CD&P shall provide notice in the legal section of the official County newspaper and shall notify the WA Dept. of Ecology (Ecology). If particular sites are under consideration, at least 15 days prior to the meeting, notice shall be mailed to all owners of property within 300 feet of the parcel boundaries of those sites.  

c.
Following the public meeting, the CD&P Director shall issue a written determination whether, in his judgment, the proposed project is a water dependent shoreline EPF, and within 10 days shall publish notice of said determination in the official County newspaper and provide notice to Ecology.

d.
The Director’s decision may be appealed to the Hearing Examiner in accordance with the provisions of SJCC Chapter 2.22 and SJCC 18.10.030 and 18.80.140. 

2.
Siting Process. Following is the process for siting new, water dependent essential public facilities that cannot be located in an area where they are an allowed use.

a.
Prior to initiating the following process the applicant shall pay the associated fees. 

b.
CD&P, Ecology, and the applicant shall jointly identify potential sites for the proposed facility.

c.
CD&P, Ecology and the applicant shall develop a methodology for selecting the site which includes, at a minimum, consideration of:

i. Impacts on existing land uses, resource lands, open space, scenic resources, and the natural, rural and shoreline environment;

ii. How the location will help maintain or enhance the quality, or minimize the cost of the service;

iii. Economic, social and environmental impacts and benefits associated with the project;

iv. Sites located in shoreline districts that are most compatible with the facility should be selected prior to sites in other districts. Sites in Natural, Conservancy, Marine Habitat Management, and Marine Protected Area Environments, and those where the facility would be located in wetlands, fish and wildlife habitat conservation areas, geologically hazardous areas or frequently flooded areas, shall not be considered until all other feasible alternatives are eliminated. 

d. 
For facilities located on San Juan Island, the siting criteria and recommendations provided by the joint County/ Town of Friday Harbor task force shall be considered.

e.
The applicant shall prepare an analysis and comparison of the potential sites, using the above methodology.

f.
CD&P, Ecology and the applicant shall hold a public meeting to discuss the analysis and the potential sites. At least 10 days prior to the meeting, CD&P shall provide notice in the legal section of the official County newspaper, and at least 15 days prior to the meeting, notice shall be provided to Ecology and shall be mailed to all owners of property within 300 feet of the parcel  boundaries of the sites under consideration.  

g.
Following this meeting the applicant shall select the site and prepare a written request to the County Council for approval of the site, authorization to apply for redesignation to Essential Public Facility Environment, and authorization to apply for a Shoreline Essential Public Facility Conditional Use Permit. This request shall include a conceptual description of the facility, a preliminary site plan, an explanation of the need for the facility, a preliminary development schedule, an explanation of the methodology used to select the site, the analysis and comparison of  sites that were considered, and an explanation of why the proposed site was selected.

h.
After receiving such a request, the County Council shall conduct a public hearing to accept public input. At least 10 days prior to the hearing, the County shall provide notice in the legal section of the official County newspaper, and at least 15 days prior to the hearing notice shall be provided to Ecology, and shall be mailed to all owners of property within 1,000 feet of the parcel  boundaries of the proposed site.  

i.
If the Council finds that the proposal meets the following criteria, they shall approve the site, authorize an application for redesignation to Essential Public Facility Environment, and authorize application for a Shoreline Essential Public Facility Conditional Use Permit:

(A) The facility is essential to adequately serve the public, recognizing that public needs differ between islands and between different areas of the County.

(B) No practicable alternative exists in an appropriately zoned location.

(C) The use is water dependent.

3. 
Any existing water dependent shoreline essential public facility may request redesignation to Essential Public Facility Environment in conformance with this code and the Comprehensive Plan.   

4.
Where a facility is located or proposed in an appropriate land use or shoreline district, but cannot meet a development standard included in SJCC Title 16 or 18, a Shoreline Essential Public Facility Conditional Use Permit is required. 

SECTION 4. SJCC 18.50.040 shall be amended to read as follows:

Article II.
General Regulations

18.50.040
Administration.

Administrative policies in Element 3 of the Comprehensive Plan and The regulations in this chapter are applicable to all uses and activities regardless of SMP environment designation or eligibility for shoreline permit exemption that may occur within SMP jurisdiction. The following general regulations are in addition to use-specific regulations.

A.
All shoreline uses and shoreline modification activities, including those that do not require a shoreline substantial development permit, must conform to the policies and regulations of this SMP.

B.
All shoreline modification activities are prohibited unless they are in support of an allowable shoreline use which conforms to the provisions of this SMP.

C.
With the exception of approved essential public facilities, shoreline uses, modification activities, and conditions which are listed as “prohibited” are not eligible for consideration as a shoreline variance or shoreline conditional use permit.

D.
The policies listed in Element 3 of the Comprehensive Plan provide guidance and direction and will be used by the County in applying the regulations.
E.
All land uses and activities must conform to the requirements for Geologically Hazardous Areas, Frequently Flooded Areas, Wetlands, and Fish and Wildlife Habitat Conservation Areas found in SJCC 18.30.120, and 18.50.080 and 085.
FE.
Where provisions of this SMP conflict, the more restrictive of the provisions applies unless specifically stated otherwise.  (Res. 77–2003 § 2; Ord 13–2002 § 2; Ord. 2–1998 Exh. B § 5.4.1)

SECTION 5. SJCC 18.50.060 shall be amended to read as follows:
18.50.060
Clearing and grading.

The following apply in addition to the general clearing, grading and storm drainage requirements of SJCC 18.60.060 and 070:
A.
Clearing and grading activities are allowed only if: (1) associated with an approved shoreline development; (2) conducted only landward of a required buffers and building setback from shorelines; (3) conducted in conformance with the protection requirements for geologically hazardous areas, wetlands, frequently flooded areas, and Fish and Wildlife Habitat Conservation Areas found in SJCC 18.30.120, 18.50.080 and 085; and (4)(3) disturbed areas not converted to another use within one year are replanted with native species. Replanted areas shall be maintained so that the vegetation is fully reestablished within three years of planting.

B.
Normal nondestructive pruning and trimming of vegetation for maintenance purposes is not subject to these clearing and grading regulations except within wetlands, Fish and Wildlife Habitat Conservation Areas or their buffers. In addition, clearing by hand-held equipment of invasive nonnative shoreline vegetation or plants listed on the state noxious weed list is allowed, provided native vegetation is promptly reestablished in the disturbed area.

C.
Tree removal permitted in conjunction with an approved a development approval is exempt from the regulations in this section.

D.
Commercial timber harvest conducted in accordance with an approved forest practices permit is exempt from the regulations in this section.  (Ord. 2–1998 Exh. B § 5.4.3)

SECTION 6. SJCC 18.50.070 shall be amended to read as follows:
18.50.070
Environmental impacts.

A.
The location, design, construction, and management of all shoreline uses and activities must protect the quality and quantity of surface and ground water adjacent to the site and must adhere to the policies, standards, and regulations of applicable water quality management programs and related regulatory agencies.

B.
Solid waste disposal and liquid waste treatment facilities are prohibited on shorelines. Solid and liquid wastes, biosolids, and untreated effluents shall not be allowed to enter any bodies of water or to be discharged onto land.

C.
The release of oil, chemicals or hazardous materials onto land or into the water contrary to state or federal law is prohibited. Equipment for the transportation, storage, handling, or application of such materials in association with a lawful shoreline use must be maintained in a safe and leak-proof condition. If there is evidence of leakage, the further use of such equipment shall be suspended until the deficiency has been satisfactorily corrected.

D.
All shoreline uses and activities shall be located, designed, constructed, and managed in a manner that prevents minimizes adverse impacts to surrounding land and water uses and must be aesthetically compatible with the affected area.

E.
All shoreline uses and activities must utilize effective erosion control methods during construction and operation. Proposed methods must be included in the project description submitted with any permit application.

F.
All shoreline uses and activities must be located, designed, constructed, and managed to avoid disturbance of and prevent minimize adverse impacts to fish and wildlife resources, including spawning, nesting, rearing and habitat areas, and migratory routes. In addition, wetlands and fish and wildlife habitat conservation areas must be protected in accordance with SJCC 18.50.080 and 085.
G.
All shoreline uses and activities must be located, designed, constructed, and managed to prevent minimize interference with natural shoreline processes such as water circulation, sand and gravel movement, erosion, and accretion.

H.
Land clearing, grading, filling, and alteration of natural drainage features and land forms must be designed to prevent maintenance problems or adverse impacts to adjacent properties or shoreline features.

I.
All shoreline developments must be located, constructed, and operated so as not to be a hazard to public health and safety.

J.
All shoreline uses and activities must be located and designed to prevent minimize or prevent the need for shoreline defense and stabilization measures and flood protection works, such as bulkheads, other bank stabilization, landfills, levees, dikes, groins, jetties, or substantial site regrades. On erodible shorelines, new structures must either be set back 150 feet, or 100 feet plus the estimated distance that will be eroded over the life of the structure (75 years) as determined by a qualified professional.  
K.
Herbicides and pesticides may not be applied to or allowed to directly enter water bodies or wetlands unless approved for such use by the appropriate agencies.  (Ord. 2–1998 Exh. B § 5.4.4)

SECTION 7. SJCC 18.50.080 (Environmentally Sensitive Areas) shall be amended to read as follows: 
When located in an environmentally sensitive area overlay district or its buffer, shoreline uses and activities must be located, designed, constructed, and managed in accordance with the applicable requirements of SJCC 18.30.110 through 18.30.160, environmentally sensitive areas.  (Ord. 2–1998 Exh. B § 5.4.5)

18.50.080
Critical Areas.

A.
Purpose.  The regulations for shoreline Critical Areas are adopted in SJCC 18.50.080 and 085 to protect the “Functions and Values” of these areas in accordance with the “Best Available Science”; to protect people, property and natural ecosystems; to ensure there is no net loss of protected habitats; to give special consideration to conservation and protection measures necessary to preserve and enhance habitat for anadromous (migratory) fish; and to implement the goals, policies and requirements of the San Juan County Comprehensive Plan, the WA Growth Management Act, the WA Shoreline Management Act, and the Federal Endangered Species Act. 

B.
Applicability and Coordination with Requirements for Geologically Hazardous and Critical Aquifer Recharge Areas.  There are three types of shoreline Critical Areas regulated by these sections:

1.
Frequently flooded areas.
2. 
Wetlands.
3.
Fish and wildlife habitat conservation areas.
With the exception of the exemptions listed below, these regulations apply to all land use and development in Critical Areas and adjacent buffers, as described in subsequent sections of this Chapter. These regulations are adopted as three separate overlays, with standards specific to each type of Critical Area, plus general standards and procedures that apply to all three areas.  In addition, Geologically Hazardous Areas must conform to the requirements SJCC 18.30.120, and all areas within the County must comply with the requirements for Critical Aquifer Recharge Areas (SJCC (18.30.140). If there is overlap between Critical Area regulations, or an unresolved conflict between the requirements of this chapter and other sections of this code, the most restrictive requirement applies. 

C.
Maps.

Using available information, the County shall develop maps showing the location of known Critical Areas in relation to parcel boundaries. These maps shall be available on the County web site, at public libraries, and at the CD&P office. These maps however, are only indicators and may not be complete. Therefore, conditions in the field take precedence - it is the actual presence of a defined Critical Area that triggers the requirements of this chapter, regardless of whether the area is identified on a map.

D.
General Exemptions and Exceptions to Critical Area Regulations.  The following uses and activities are exempt from some or all provisions of the Critical Area regulations in this chapter (though activities exempt from Critical Area requirements must still comply with the other sections of this code).
1.
Emergencies.  Those activities necessary to prevent an imminent threat to public health, safety, or the environment, or to public or private property, and that require remedial or preventive action in a time frame too short to allow for review and approval in accordance  with the requirements of this chapter. Prior to taking action the organization, agency, property owner or owner’s representative shall notify the Director of the emergency and action being taken. Within seven days of the emergency, the person or agency undertaking the action shall report to the Director the extent of the action taken and any impacts to Critical Areas.  Except in instances of a catastrophic natural event, mitigation and/ or restoration is required when necessary to bring the site into compliance with this Chapter, and the Director may require submission of a mitigation and/or restoration plan to guide this work .  Final approval of the plan, and any required restoration or mitigation, shall be in accordance with provisions of this chapter.

2.
Operation, maintenance, repair, remodel or replacement of existing structures, facilities, infrastructure, utilities, sewage disposal systems, water systems, public or private roads, driveways, developed areas, fences, vegetation, ponds, dikes, levees, or drainage systems, provided there is no increase in the developed area, structure footprint, or risk to life or property, and the activity does not further alter, impact, or encroach on wetlands, protected wildlife habitat, frequently flooded areas, geologically hazardous areas or their buffers.   

3.
Forest Practices.  Forest practices regulated and conducted in accordance with the provisions of RCW Chapter 76.09 and WAC Title 222 (forest practices regulations). 
4.
Agricultural Activities as defined in SJCC 18.20.010. 

5. 
Installation of navigation aids and survey markers.

6.
Site investigative work associated with land use applications, such as surveys, soil borings and test holes, provided that Critical Areas are protected and disturbed areas are immediately restored.

7.
Ongoing activities such as lawn, landscaping, orchard, and garden maintenance, except for the use of pesticides which are only allowed for the control of noxious weeds. 

8.
Removal of trees that are a hazard to people, domestic or commercial livestock and structures that house them, providing the stump of the tree is retained.

9.
Measures to control or remove damaging insects or noxious weeds as identified by the San Juan County Weed Control Board. 
10.
Minor pruning of up to 20% of buffer vegetation when compared to that which existed on  _____________ (the date these requirements were adopted). Minor pruning does not include the topping or removal of trees or ground cover except for hazard trees (see above exemption).
11.
Man made ponds constructed in conformance with this code, that are not constructed in drainageways, streams, wetlands or required buffers. 

D.
Reasonable Use Exception. The “Reasonable Use Exception” applies to parcels legally created as a residential or commercial building site prior to ________________(the effective date of this Ordinance. 
If application of the Critical Area regulations (SJCC 18.30.120, 18.50.080 and 18.50.085) would result in denial of any reasonable use of a property allowed outright, development may be allowed in conformance with this section. 
“Reasonable Use” includes the following:

	For lots less than two (2) acres in size:

For parcels two (2) acres to less than five (5) acres in size:

For parcels five (5) acres to less than fifteen (15) acres in size:

For parcels 15 or more acres in size:


	Up to 5,490 sq. ft. of developed area including the driveway

Up to 8,710 square feet of developed area including the driveway

Up to 10,890 square feet of developed area including the driveway

Up to 10,890 square feet of developed area in addition to a driveway


Reasonable use exceptions shall be subject to the following requirements:

1.
Exception Request and Review Process.  An application for a reasonable use exception shall be made to the Department and shall include:

a.
The applicable items listed in SJCC Section 18.80.020.C (Project Permit Applications-Forms); 

b.
Any related project documents, such as permit applications to other agencies, special studies, or environmental documents prepared pursuant to the State Environmental Policy Act; 
c.
For new development, additions to existing development and vegetation removal which together result in disturbance of more than 2,500 square feet of protected wetlands, fish and wildlife habitat conservation areas, or their buffers the following are also required. (All development occurring after ____________________(the effective date of this ordinance) shall be counted toward this 2,500 s.f. limit):

i. Applicable Critical Area report(s). Requirements for these reports are identified in subsequent sections of this chapter, or for Geologically Hazardous Areas, in SJCC 18.30.120;

ii.
A plan for mitigating the impacts of the development or vegetation removal, in accordance with Best Available Science, so there will be no net loss in the Functions and Values of protected habitat. This mitigation can occur through on or off site restoration or enhancement of degraded habitat, or if State and County approved programs are developed, through payment to a mitigation program that will implement the required restoration measures.   

iii. A monitoring plan if on or off site restoration or mitigation will be implemented.  

iv. A cost estimate, prepared by a qualified professional, for implementation of any mitigation plans, associated monitoring, and/or payment to approved mitigation programs;

Reasonable Use applications shall be processed as a provisional permit in accordance with the procedures outlined in SJCC Chapter 18.80, with public notice of application and a public comment period as provided in that chapter.   
2.
Reasonable Use Review Criteria.  The Planning Director shall approve, approve with conditions, or deny the request based on compliance with the following criteria: 

a.
The parcel was legally created prior to ______________ (effective date of this ordinance); 

b.
The need for the exception is not the result of action by current or previous property owners after the parcel was created.

c.
To the greatest extent possible, the proposed development will be located and designed to protect Critical Areas and conform to the regulations of this chapter.    

d.
For new development, additions to existing development and vegetation removal which together result in disturbance of more than 2,500 square feet of protected wetland, fish and wildlife habitat conservation area, or their buffers, the impacts must be fully mitigated in accordance with Best Available Science so there will be “No Net Loss” in the “Functions and Values” of the protected habitat. This mitigation can occur through on or off site restoration or enhancement of degraded habitat, or through payment to approved mitigation programs that will implement the required restoration measures. All development occurring after _______________________ (the effective date of this ordinance) shall count toward this 2500 s.f. limit. 

e.
Approval of a Reasonable Use Exception does not relieve the applicant of the responsibility to comply with other building and development codes (i.e. the exception only applies to compliance with the requirements of SJCC 18.50.080 and 085).  
f.
Burden of Proof.  The burden of proof shall be on the applicant to bring forth evidence in support of the request and to provide sufficient information on which to base a decision. 

E.
Public Agency and Utility Exceptions.

1.
If the application of Critical Area regulations in this chapter would prohibit a development proposal by a public agency, public utility, or private utility regulated by the Washington Utilities and Transportation Commission, the agency or utility may apply for an exception pursuant to this section. 

2.
Exception Request and Review Process.  An application for a public agency or utility exception shall be made to the Department and shall include:

a.
The applicable items listed in SJCC Section 18.80.020.C (Project Permit Applications-Forms); 

b.
Any related project documents, such as permit applications to other agencies, special studies, or environmental documents prepared pursuant to the State Environmental Policy Act; 
c.
For new development, additions to existing development and vegetation removal which results in disturbance of protected wetlands, fish and wildlife habitat conservation areas, or their buffers the following are also required:

i. Applicable Critical Area report(s). Requirements for these reports are identified in subsequent sections of this chapter, or for Geologically Hazardous Areas, in SJCC 18.30.120;

ii.
A plan for mitigating the impacts of the development or vegetation removal, in accordance with Best Available Science, so there will be no net loss in the Functions and Values of protected habitat. This mitigation can occur through on or off site restoration or enhancement of degraded habitat, or if State and County approved programs are developed, through payment to a mitigation program that will implement the required restoration measures.   
iii. A monitoring plan if on or off site restoration or mitigation will be implemented; and 

iv. A cost estimate, prepared by a qualified professional, for implementation of any mitigation plans, associated monitoring, and/or payments to approved mitigation programs;

The application shall be processed as a provisional permit in accordance with the procedures outlined in SJCC Chapter 18.80, with public notice of application and a public comment period as provided in that chapter.
3.
Public Agency and Utility Review Criteria.  The Planning Director shall approve, approve with conditions, or deny the request based on compliance with the following criteria: 

a.
To the greatest extent possible, the proposed development will be located and designed to protect Critical Areas and conform to the regulations of this chapter. 
b.
There is no other reasonable alternative to the proposed project with less impact on Critical Areas and their buffers. On-site alternatives that shall be considered include:

i.
Reduction in density, scope, scale or intensity;

ii.
Phasing of the project;

iii.
Change in timing of activities;

iv.
Revision of layout or related site plans.

c.
The application of this chapter would unreasonably restrict the agency’s ability to provide needed services to the public;

d.
Approval of a Public Utility/ Agency Exception does not relieve the applicant of the responsibility to comply with other building and development codes (i.e. the exception only applies to compliance with the requirements of SJCC 18.50.080 and 085); 
e.
Unavoidable impacts must be fully mitigated in accordance with Best Available Science so there will be “No Net Loss” in the “Functions and Values” of the protected habitat. This mitigation can occur through on or off site restoration or enhancement of degraded habitat, or through payment to approved mitigation programs that will implement the required restoration measures; and

f.
The burden of proof shall be on the applicant to bring forth evidence in support of the request and to provide sufficient information on which to base a decision.

F. Mitigation Sequence.  San Juan County encourages the prevention of negative impacts and the protection of well functioning Critical Areas. In most cases, land use and development which will negatively affect a Critical Area is prohibited.  

In cases where some negative impacts are allowed, before they will be approved, the applicant must take the following actions, in this order, to minimize the severity of the impacts: 
1. Avoid the impact altogether by not taking a certain action or parts of an action;

2. Minimize impacts by limiting the degree or magnitude of the action and its implementation, by using appropriate technology, or by taking affirmative steps to avoid or reduce impacts;

3. Rectify the impact by repairing, rehabilitating, or restoring the affected environment;

4. Reduce or eliminate the impact over time by preserving and maintaining operations during the life of the action; 
5. Compensate for the impact by replacing, enhancing, or providing substitute resources or environments; and/or

6. Monitoring the impact and taking appropriate corrective measures.

G. Activities Requiring Mitigation of Impacts and Use of the Mitigation Sequence: 
1.
Development approved as a Reasonable Use Exception which results in disturbance of more than 2,500 square feet of protected wetlands, fish and wildlife habitat conservation areas, or their buffers. All development occurring since _______________ (the effective date of this requirement) shall count toward this 2,500 s.f. limit;

2.
Any new development, additions to existing development, or vegetation removal authorized as a Public Agency/ Utility exception.

3.
Illegal activities. The negative impacts of illegal activities shall be fully mitigated and offset with restoration actions so there is no net loss in the functions and values of the associated Critical Area. 

4.
Emergency actions.

5.
Other allowable activities where mitigation is required. 

H.
Requirements Associated with Mitigation, Restoration and Enhancement Activities.  
When mitigation, restoration or enhancement is proposed or required, the applicant shall submit a mitigation/ restoration/ enhancement plan for approval by the Department.  For wetlands, this plan, and associated wetland replacement ratios, shall be consistent with the guidance provided in Wetland Mitigation in Washington State - Part 1: Agency Policies and Guidance, Ecology publication 06-06-011a; and Wetland Mitigation in Washington State - Part 2, publication 06-06-011b (available at http://www.ecy.wa.gov/programs/sea/wetlands/index.html).  For mitigation of impacts to streams, frequently flooded areas and marine waters, guidance on developing mitigation plans is provided in the September 22, 2008 Biological Opinion on Implementation of the National Flood Insurance Program in the State of Washington, Puget Sound Region, prepared by the National Marine Fisheries Service, as amended (document with NMFS Tracking No. 2006-00472). Preparation of this plan and its review by the County, which may include referral to independent qualified professionals, shall be at the applicant’s expense. If review by a qualified professional is necessary, the Department may require advance payment of fees based on the estimated review time.  

1.
Mitigation/ restoration/ enhancement plans shall include the following:

a.
A description of the anticipated impacts to the Critical Area.

b.
The actions proposed, including start and end dates.

c.
Goals and objectives of the project in relation to the functions and values of the impacted Critical Area.

d.
The site selection criteria. 

e.
A review of the best available science supporting the plan. 

f.
Proposed construction methods, sequence and timing; 

g.
Grading and excavation details. If grading or excavation are proposed, pre and post construction contour plans are required at a scale that is suitable for the site and the project, as determined by a design professional; 

h.
Runoff, erosion and sediment control plans; 

i.
A planting plan (if appropriate) specifying plant species, quantities, locations, size, spacing, and density, and proposed measures to protect and maintain plants until they are established.

j.
Detailed site diagrams, scaled cross‑sectional drawings and any other drawings necessary to show proposed construction techniques and anticipated outcomes. 

k.
A monitoring and adaptive management plan for the completed project. This plan must use measurable criteria to assess the project against its goals and objectives, and explain corrective actions that will be taken to deal with any problems. This plan shall include a summary of the proposed goals, objectives and performance standards for the project, a description of the data to be collected, a monitoring schedule (monitoring is required at least once each year, with a report submitted to the Department by July 1), and contingency actions to deal with any problems. The project shall be monitored for a period necessary to establish that performance standards have been met, but not for less than five (5) years.  

l.
A description of the report author’s experience in implementing the proposed actions. 

m.
An analysis of the likelihood of success of the project.

n.
A cost estimate, developed by a qualified professional, for implementing the plan and monitoring the site for a period of five years. 

2.
In accordance with an approved monitoring plan, property owners or a qualified professional must monitor the project site and adjacent Critical Areas annually for at least 5 years, and annual monitoring reports must be submitted to the Director by July 1st of each year. The Director may require additional actions or additional monitoring if the goals, objectives and performance standards of the plan are not met. For shoreline properties, monitoring of nearshore habitat and species may be required. As a condition of approval, the land owner must agree to periodic County inspections to determine compliance with approved plans. Inspections shall be by appointment, or following written notice. 

3.
A financial guarantee is required for all proposed or required mitigation/ restoration/ enhancement including those actions proposed as part of a CASP. A financial guarantee is also required for any monitoring that must be performed by a qualified professional. See SJCC 18.80. ____________ for specific requirements related to financial guarantees and associated completion agreements.

I.
Requirements for Frequently Flooded Areas.

1.
Classification. This section applies to all areas of special flood hazard as identified by the U.S. Dept. of Housing and Urban Development, Federal Insurance Administration on Flood Hazard Boundary Maps Nos. 530149 0001-0008, dated June 7,1977. These maps are however only indicators and may not accurately reflect site conditions. In case of conflict conditions in the field take precedence.
2.
Protection Standards. 

a.
All developments in areas of special flood hazard must first meet the requirements of this code including any subarea plans, health and building codes, and other sections of  this chapter. When allowed, such developments shall also meet the requirements for floodproofing or construction as detailed in SJCC Chapter 15.12, the Flood Hazard Control Regulations. 

b.
To protect habitat for endangered salmon, property owners choosing to develop within a 100-year area of special flood hazard (the 100 year flood plain), shall provide a plan with supporting science, prepared by a qualified professional, and approved by the Department, detailing how negative effects of the development will be mitigated so there will be no net loss of, or negative impacts on water quality, water quantity, riparian vegetation, bank stability, channel migration, hyporheic zones (areas of diminished flow), wetlands, large woody debris, flood volumes, flood velocities, spawning substrate, or refugia for salmon. 

c.
Development occurring within the 100-year area of special flood hazard for type F streams must also compensate for negative effects to floodwater storage and fish habitat function. For example, an equivalent area and volume of floodwater storage and fish habitat can be created through a balanced cut and fill program. This area must be provided on site, and any habitat areas created must be graded and vegetated to allow fish refugia during flood events, and to allow fish to return to the main channel when floodwaters recede. 

d.
Expansion of existing buildings located within areas of special flood hazard is limited to no more than 10% of the structural footprint existing on __________________ (the date this requirement was adopted) unless a mitigation plan is developed by the applicant and approved by the Department. This plan shall be prepared by a qualified professional, shall include supporting science, and shall detail how negative effects of the development will be mitigated so there will be no net loss of, or negative impacts on water quality, water quantity, riparian vegetation, bank stability, channel migration, hyporheic zones (areas of diminished flow), wetlands, large woody debris, flood volumes, flood velocities, spawning substrate, or refugia for salmon.
e.
Before a permit for development within an area of special flood hazard is issued, the applicant must record a notice to title stating that the property contains land within an area of special flood hazard and that development in this area can only occur in accordance with SJCC Chapters 15.12 and 18.50. 

f.
Guidance on developing a mitigation plan meeting the above requirements for frequently flooded area is provided in the September 22, 2008 Biological Opinion on Implementation of the National Flood Insurance Program in the State of Washington, Puget Sound Region, prepared by the National Marine Fisheries Service, as amended (document with NMFS Tracking No. 2006-00472).

g.
Structures categorized by the International Building Code as occupancy category IV (essential public facilities) shall not be constructed in frequently flooded areas unless there is no feasible alternative.

J.
Conditions of Approval

In granting approval for a project or application, the Director may apply conditions to ensure compliance with Critical Area requirements. These conditions of approval shall be based on either the applicable requirements of this code, or the recommendations of a qualified professional utilizing best available science, contained within a Critical Area report required under this code. 
K.
Alternative Protection Standards – Critical Area Stewardship Plans (CASPs)

This regulation offers landowners a choice of two methods for ensuring that wetlands, Fish and Wildlife Habitat Conservation Areas, and frequently flooded areas are not degraded, the prescriptive requirements found in this section, or an adaptive management method whereby a site-specific Critical Area Stewardship Plan (CASP) is developed. Preparation of the CASP and its review and administration by the County and Ecology, which may include referral to independent qualified professionals, shall be at the applicant’s expense. If review by a qualified professional is necessary, the Department may require advance payment of fees based on the estimated review time.  
1.
Critical Area Stewardship Plans (CASPs) – Generally

Property owners may elect to develop site-specific Critical Area Stewardship Plans (CASPs) as an alternative to prescriptive requirements for protecting Wetlands and Fish and Wildlife Habitat Conservation Areas. At a minimum the CASP must provide equal protection of the plants, habitats, functions, processes and values that are found on site, in accordance with the Best Available Science. The property owner shall be responsible for developing this plan in consultation with a qualified professional. When available, qualified San Juan County staff may assist landowners with these submissions. The Director and Ecology are responsible for reviewing and approving submitted plans and may seek technical assistance from the San Juan County Conservation District; the Washington Departments of Fish and Wildlife or Natural Resources; or other qualified professionals. This section does not apply to agricultural activities because they are exempt from new Critical Area requirements.  

2.
Applicability and Limitations

The following provisions define the applicability and limitations of the CASP:

a.
CASPs may be used in all land districts and for all types of development.  

b.
They can only be applied to properties 1/4 acre or larger.

c.
CASPs are only applicable to Fish and Wildlife Habitat Conservation Areas and Wetlands.

d.
CASPs must provide equal protection of plants, habitats, processes, functions and values relative to the prescriptive standards, and must be supported by Best Available Science.

f.
CASPs will be administered as a provisional permit. 

g.
A CASP may be prepared by any person, but it is strongly advised that a qualified professional be consulted.  

h.
The applicant is responsible for all County costs incurred in the processing of CASP applications, including the cost associated with third party review of plans by a qualified professional, and for the long term costs associated with project oversight. At any time the applicant can request an estimate of these costs. After a CASP plan is submitted, the County shall provide the applicant with a cost estimate. Before the CASP plan is reviewed, the applicant must provide a deposit covering the amount of the estimate.  

i
Option: Add impervious area, clearing, canopy removal or structural coverage limits or minimum requirements???? (e.g. 10% impervious area and a certain amount and mix of trees per acre).

3.
Performance Standards

Critical area stewardship plans (CASPs) shall identify measurable performance standards that will be used to gage the success of the plan at protecting and/or enhancing the functions and values of the Critical Area.  In addition, the plan shall contain proposed monitoring protocols including:

i. An explanation of what will be monitored; 

ii. Sampling and analytical methods; 

iii. Timing of the sampling; 

iv. Statistical procedures that will be used to identify significant departures from the performance standards; 

v. The time frame during which each performance standard should be achieved.  For example, “having x area inundated at the end of July each year” or “maintaining/ achieving x % coverage of trees and shrubs by year y.”    

4.
CASP Contents – Existing Conditions

Critical area stewardship plans (CASPs) shall include the following elements:

a.
A site plan of the entire project area identifying the wetland or FWHCA being protected by the CASP; any other Critical Areas present on the site; wetlands/ FWHCAs within 3/10ths of one mile of  the property; proposed buffer areas; and the GPS location of monuments for photo documentation stations. At least two monumented photo documentation stations are required, however the Director may require additional stations if necessary to adequately characterize the site;

b.
When wetlands or their buffers are present in the project area, a wetland delineation report prepared by a qualified professional in accordance with WA Dept. of Ecology Publication #96-94, Washington State Wetland Identification and Delineation Manual. (Note: RCW 36.70A.175 requires the use of this manual).
c.
Stream type determined by a qualified professional. 
d.
A description of the property and adjacent watershed to include:

i.
A contour map, at a scale of ____ describing land elevations within 3/10ths of one mile of the site.

ii.
Documented or observed presence of threatened or endangered species.

iii.
A qualitative assessment of the site hydrology including evidence of prolonged flooding or ponding, known significant aquifer recharge areas, observed surface water drainage patterns and stream flows.

e.
A qualitative assessment of surface waters to include stream and/or pond substrate types; presence of large woody debris, riffles or pools; potential fish spawning areas; observed fish and aquatic invertebrates, etc.

f.
A qualitative assessment of the existing landscape located within the prescriptive buffers which would otherwise be required including:

i.
The presence of noxious, invasive and/or exotic plant species; 

ii.
The presence and condition of all layers of vegetation; 

iii.
The species composition and general age and condition of existing forests;

iv.
Evidence of historic or existing agricultural and/or forestry activities;

v.
A determination of the slopes and soil types adjacent to surface water including a qualitative assessment of slope and soil stability, an assessment of the value of existing vegetation for stabilizing soils and slopes, and an assessment of how proposed septic drainfields and stormwater infiltration facilities will effect slope stability.

vi.
An assessment of existing wildlife habitat on site including areas that provide cover, protection from wind and weather, snags, logs, food sources and travel corridors. 

g.
A description of existing human disturbances within the Critical Area to include roads, bridges, bulkheads, hydrologic modification including pre-existing ponds, excavated ditches, drain tile lines and other structures.  The location of these features should be noted on the site map.

h.
A description of how the proposed development might adversely affect the Critical Area’s functions and values.  

i.
A contingency plan describing how the CASP might be modified if monitoring indicates a failure to meet the stated goals or performance standards, or if the goals and performance standards need to be modified due to events outside the landowner’s control (e.g., damage associated with wildlife). For instance, if one of the planted species of vegetation proves ill adapted to the environment and fails to survive to the extent needed to provide the intended function, then alternative species should be identified. In general, trees and shrubs should initially be planted at greater than120% of the specified final density. The contingency plan should either call for supplemental planting or the planting of alternate specie(s) when target densities are not met. 

j.
Photo documentation taken from the photo documentation stations.  

5.
Description of the Management Proposal

The overall goal of the Critical Area stewardship plan (CASP) is to maintain the plants, habitats, functions, processes and values that are found on site, in accordance with the Best Available Science, while addressing the needs and desires of the property owner.  The proposed plan must include the following:

a.
A clear statement of the goals, objectives, and performance standards of the plan and how implementation of the plan will protect the Critical Area and its plants, habitats, functions, processes and values, in accordance with the Best Available Science. This section shall also describe the goals of the property owner, including proposed uses adjacent to wetlands or Fish and Wildlife Habitat Conservation Areas.  

b.
The CASP shall be supported with a site map overlaid with the following information: 

i.
The location of the proposed development activities, including driveways and parking areas, and the location of any potential sources of stormwater pollution (e.g. copper or zinc roofing materials, holding areas for livestock);

ii.
Final contours when grading within a buffer is proposed;

iii.
Existing vegetation that is to be preserved;

iv.
Invasive and/or noxious vegetation that is to be controlled or eradicated including control methods;

v.
Species and general location of vegetation to be planted;

vi.
Location of all existing and proposed structures. 

c.
The proposed buffers shall be described with an explanation of how they will prevent the loss or degradation of protected animals, plants, and habitat. This section of the report should be supported by reference to published literature or well reasoned rationales. 

d.
A detailed vegetation plan describing how existing or proposed plants will function to meet the goals of the management plan and of the property owner and how the vegetation will be maintained. For trees and shrubs, this plan should describe the density and spacing of individual species.  In addition this plan must include:

i.
A table describing the numbers and types of any plants to be introduced;

ii.
A description of how the various vegetation layers will function to protect water quality, pre-development hydrology, slope stability, protected plants and plant communities, and the habitat needs of wildlife; 

iii.
Planting density (spacing) by species;

iv.
A planting schedule with reference to any additional watering requirements and methods;

v.
Short term protection methods such as protective tubes, socks, control of other vegetation that might out-compete the planted stock, mulching requirements, etc. 

e.
A copy of the proposed or approved storm water and erosion control management plan as required by SJCC 18.60.060-070.


f.
The timing of proposed plan implementation, with an emphasis on how the anticipated timing will protect the Critical Area and associated species or habitats. 

g.
A list of all local, state and federal permits that will be required for implementing the plan.

h.
If periodic maintenance is a component of the plan, a detailed maintenance schedule must be provided. In general, plans that do not require long-term maintenance are preferred to plans that require maintenance. 

i.
A monitoring and adaptive management plan for the completed project. This plan must use measurable criteria to assess the project against its goals and objectives, and explain corrective actions that will be taken to deal with any problems. This plan shall include a summary of the proposed goals, objectives and performance standards for the project, a description of the data to be collected, a monitoring schedule (monitoring is required at least once each year, with a report submitted to the Department by July 1), and contingency actions to deal with any problems. The project shall be monitored for a period necessary to establish that performance standards have been met, but not for less than five (5) years.  

j.
If on site restoration or mitigation is proposed to offset the impacts of proposed development, a mitigation/ restoration/ enhancement plan and financial guarantee are required. Payment to a mitigation fund, in lieu of on site restoration or mitigation, is not allowed in conjunction with CASP projects.  

6.
Monitoring

In accordance with an approved monitoring plan, property owners or a qualified professional must monitor the project site and adjacent Critical Areas annually for at least 5 years, and annual monitoring reports must be submitted to the Director by July 1st of each year. The Director may require additional actions or additional monitoring if the goals, objectives and performance standards of the plan are not met. For shoreline properties, monitoring of nearshore habitat and species may be required. As a condition of approval, the land owner must agree to periodic County inspections to determine compliance with approved plans. Inspections shall be by appointment, or following written notice. If it is necessary for a professional to perform the monitoring, a financial guarantee is required in conformance with SJCC 18.80.

At a minimum, annual monitoring shall include: 

a.
Review of the goals, objectives and performance standards of the plan, and an evaluation of whether they are being achieved;

b.
The collection of digital photos at all photo documentation stations. Photos shall be labeled with the date and GPS location of the station, and both electronic and paper copies of photos must be provided to the County inspector.

c.
A comparison of the habitat with that which existed prior to development; and

d.
A description of any adaptive management measures implemented on site. When observation or monitoring identifies a deficiency in meeting the goals, objectives or performance standards of a plan, management of the site must be modified to rectify the deficiency.

7.
As Built Certification

Prior to final approval and/ or release of financial guarantees, the design professional(s) or property owner must provide an as built plan, drawn to scale, and written verification that the approved plan has been completed. The as-built certification shall include photos of the site, taken from the photo documentation stations, and if the project involved earthwork, the as-build plan shall include  a topographic plan at a scale suitable for the site and project, as determined by the design professional. The Department shall inspect the site prior to granting final approval and/or releasing financial guarantees. Requirements related to financial guarantees are found in SJCC Chapter 18.80.

8.
Waiver

The Director may waive CASP requirements if in his/her opinion, protected plants, habitats, processes, functions and values will not be adversely affected. 

9.
Notice to Title.

Prior to project approval the applicant shall record a copy of the approved CASP and a Notice to Title referencing the recorded plan. If the plan is revised, the new County approved plan must be recorded. This notice shall state that a. the land is subject to ongoing requirements pursuant to an agreement between the property owner and San Juan County, b . that future land owners are obligated to comply with the terms of this agreement, and c. for actions that are temporary in nature (e.g. water quality monitoring or establishment of vegetation) when the required work is completed, the County shall promptly remove this Notice to Title. Suggested language follows:

“This land is subject to ongoing (mitigation, monitoring, restrictions) in accordance with a signed agreement between the County and the property owner recorded as AFN ________. Subsequent owners of this property are subject to these requirements”.  

SECTION 8.  NEW SECTION. A new section, SJCC 18.50.085 (Wetlands and Fish and Wildlife Habitat Conservation Areas) shall be added to SJCC Chapter 18.50 as follows: 

18.50.085
Shoreline Wetlands and Fish and Wildlife Habitat Conservation Areas.
A.
Applicability and Purpose. Unless exempted under the provisions of SJCC 18.50.080.D, the regulations in this section apply to wetlands and Fish and Wildlife Habitat Conservation Areas that are located within shoreline jurisdiction. 
The intent of these regulations is to ensure that development is managed in a way that maintains the habitat of listed threatened, endangered, sensitive and other priority species within their natural geographic distribution, preventing the creation of isolated subpopulations and minimizing the risk of extinction. To achieve this, land uses must be conducted in a way that ensures “no net loss” in the “functions and values” of Wetlands and Fish and Wildlife Habitat Conservation Areas. In this context, no net loss means avoidance or mitigation of adverse impacts so that on balance, there is no loss of these areas or the associated functions or characteristics, due to land use or development regulated by this code. For most development, this will be achieved through compliance with Federal, State and local regulations, including the buffer and stormwater requirements of this code. 

In some cases, Wetlands and Fish and Wildlife Habitat Conservation Areas may overlap with one another, or with Frequently Flooded or Geologically Hazardous Areas regulated under SJCC 18.30.120 and 18.50.080. If there are unresolved conflicts between these sections, the most restrictive standard applies. 

The following are regulated under this section. 
1.
Wetlands, defined as an area that is inundated or saturated by surface water or ground water at a frequency and duration sufficient to support, and that under normal circumstances does support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas. Wetlands do not include those artificial wetlands intentionally created from non-wetland sites, including but not limited to, irrigation and drainage ditches; grass-lined swales; canals; detention facilities; wastewater treatment facilities; constructed ponds including farm ponds; landscape amenities; or those wetlands created after July 1, 1990, that were unintentionally created as a result of the construction of a road, street or highway.  Wetlands may include artificial wetlands intentionally created from non-wetland areas to mitigate the loss of wetlands.  

In addition to the exemptions provided in SJCC 18.50.080.D, the requirements of this section shall not apply to Category 3 and 4 wetlands under 2,500 s.f. in size, when the WA Dept. of Ecology determines that impacts on the wetland will be negligible. 

2.
Fish and Wildlife Habitat Conservation Areas. In accordance with WAC 365-190-080(5) the following are classified as Fish and Wildlife Habitat Conservation Areas:

a.
Areas with which State and Federally listed endangered, threatened and sensitive animal species have a primary association. The l isted species as of the adoption date of this ordinance are identified below. There are many other species that are candidates for listing, and when they are formally listed by either the State or Federal government, San Juan County shall protect their habitat in accordance with this chapter and the recommendations of the Washington Dept. of Fish and Wildlife and other sources of Best Available Science. In addition, species that are candidates for listing may be designated and protected as habitats and species of local concern. State listed species are found in WAC 232-12-011 and 014, and Federally listed species are ound on the Priority Habitats and Species list at http://wdfw.wa.gov/hab/phslist.htm;

State and Federally listed species include:

	Birds

Bald eagle

Brown pelican

Common loon

Marbled murrelet
Peregrine Falcon
Fish

Salmon

Chinook

Chum

Coho

Pink

Sockeye 


Steelhead
	Insects 

Taylor’s Checker-spot butterfly

Marine Mammels

Killer whale (orca)

Stellar sea lion

Humpback whale

Gray whale

Sea otter




b.
Habitats and plant and animal species of local concern when identified by the County Council pursuant to this Chapter. Habitats and species of local concern as of the adoption date of this ordinance are listed below in Table 5.​​​​1.  

Staff note: The CAO Committee discussed and agreed to include the following three habitats as habitats of local concern. According to WA Dept. of Fish and Wildlife staff, these are our three most endangered habitats, supporting an array of threatened species. According to WDFW identifying and protecting these habitats is the easiest and most effective way to protect the plants and animals that are associated with them.  
a.
Native grassland/ Camas/ wildflower prairie. These are relatively undisturbed areas where native grasses, Camas and other wildflowers form the climax plant community.  
b.
Herbaceous Balds and Bluffs. These occur as variable sized patches of grass and forbs (herbaceous flowering plants) located on shallow soils over bedrock commonly fringed by forest or woodland. They typically consist of low growing vegetation adapted for survival on shallow soils amid seasonally dry conditions, often on steep slopes. Dominant flora include herbaceous vegetation, dwarf shrubs, mosses and lichens. Rock outcrops, boulders and scattered trees are often present, especially Douglas fir, Pacific madrone, and Garry oak. Balds occur within mid-montane and lowland forest zones. On slopes near salt water shorelines in the northern Puget Trough, herbaceous balds and bluffs can sometimes be difficult to differentiate. Balds are typically smaller than 12 acres, although some can be up to 250 acres. Information on the plants associated with herbaceous balds and bluffs can be found at http://www1.dnr.wa.gov/nhp/refdesk/communities/pdf/balds_veg.pdf. 
c.
Garry oak (Quercus garryana) woodlands, savannahs and associated ecosystems. Garry oak is a type of Oregon White Oak found in warmer, drier areas within the Puget Sound and southern British Columbia. They are associated with what is becoming an increasingly rare ecosystem that supports a variety of rare wildflowers, butterflies and other plants and animals. Garry oak ecosystems are highly varied and are found in areas with rock outcrops, coastal bluffs, maritime meadows, and treeless grasslands as well as seasonal wetlands. They are sometimes found in mixed stands with other trees including arbutus and Douglas fir.
Staff Note: At a minimum, the Washington Dept. of Fish and Wildlife would like us to consider listing the following as local species of concern. Ideally they would like us to include all their priority habitats and species in conjunction with voluntary protection measures (this list can be viewed at http://wdfw.wa.gov/hab/phslist.htm):

· Black Oyster Catcher. (Only occurs on the west coast of the US, with a total population of 11,000. The San Juans have the largest concentrations of these birds. They nest on the ground above the rocky intertidal zone in areas without mammals ).

· Golden Eagle. (Currently declining throughout the Western US. Protection measures are similar to those for Bald Eagles and Peregrine Falcon)

· Great Blue Heron. (Numbers of breeding colonies in the San Juans are declining)

· Island Marble Butterfly. (though to be extinct – now only found in the San Juans) 

· Pigeon Guillemot. (A shore bird that nests in colonies in burrows on sandy and rocky cliffs)

· Townsends Big Eared bat and areas with roosting concentrations of all bat species.

c.
Shellfish beds;

d.
Kelp and eelgrass beds;

e.
Herring, Surf smelt and Sand lance spawning areas; 

f.
Waters of the State as defined in RCW 90.48.020, including lakes, rivers, ponds, streams, inland waters, underground waters, salt waters and all other surface waters and watercourses within the jurisdiction of the state of Washington except for man made farm ponds used for agricultural purposes;

g.
State natural area preserves and natural resource conservation areas. 
3. Rare Plants. While rare and endangered plants are not regulated under this Code, State and Federal requirements may apply. Following are rare and endangered plants found in San Juan County. For more information on plants and associated protection recommendations contact the Washington Native Plant Society or the San Juan County Conservation District.

Table 5.1
Rare Plants in San Juan County

(For more information see http://www1.dnr.wa.gov/nhp/refdesk/index.html.)

	Plant
	Habitat Description

	Adder's-tongue (Ophioglossum pusillum)
	

	Alaska Alkaligrass (Puccinellia nutkaensis)
	

	Arctic Aster (Eurybia merita)
	

	Blunt-leaved Pondweed (Potamogeton obtusifolius)
	

	California Buttercup (Ranunculus californicus)
	

	Coast Microseris (Microseris bigelovii)
	

	Erect Pygmy-weed (Crassula connata)
	

	Few-flowered Sedge (Carex pauciflora
	

	Golden Paintbrush (Castilleja levisecta)
	

	Lesser Bladderwort (Utricularia minor)
	

	Nuttall's Quillwort (Isoetes nuttallii)
	

	Rosy Owl-clover (Orthocarpus bracteosus)
	

	Rush Aster (Symphyotrichum boreale)
	

	Sharpfruited Peppergrass (Lepidium oxycarpum)
	

	Twayblade (Liparis loeselii)
	

	Water Lobelia (Lobelia dortmanna)
	

	White Meconella (Meconella oregana)
	

	White-top Aster (Sericocarpus rigidus)
	


D.
Maps. San Juan County has maps showing the approximate location of wetlands and some protected species and habitats, however these maps are only indicators and may be incomplete. Conditions in the field shall take precedence, however habitats and species that have been positively identified, including Type F streams, shall be presumed to be correct until proven otherwise by a qualified professional. To aid property owners and the public in identifying and protecting these areas, San Juan County shall use available information to create maps of Wetlands and Fish and Wildlife Habitat Conservation Areas, and provide available maps on its web site, at public libraries, and at the CD&P office. 
E.
Wetland Requirements
1.
Coordination with State and Federal programs. These regulations are administered in conjunction with State and Federal wetland programs to ensure that development is managed in a way that protects and ensures “no net loss” of the “functions and values” of wetlands. County wetland regulations do not apply to agricultural activities and approved exemptions and exceptions. State and Federal requirements may still apply.  

If the WA Dept. of Ecology is reviewing an activity for compliance with State wetlands requirements, the County will not conduct a duplicate review, and shall not issue permits or approvals prior to receiving written authorization from Ecology. 

2.
Wetland Rating.  Wetlands shall be rated and classified in accordance with the Washington State Wetland Rating System for Western Washington, Ecology Publication 04-06-025, August 2004. 

Wetland rating categories shall not change due to illegal modifications, or voluntary enhancement (i.e. enhancement that is not required. Department of Ecology documents, including this wetland rating handbook, can be found at http://www.ecy.wa.gov/programs/sea/wetlands/index.html. 

3.
Wetland Protection Standards. 
For most land disturbing activity and vegetation removal, the “no net loss” standard will be achieved through compliance with Federal, State and local regulations, including the buffer and stormwater requirements of this code. In most cases, additional mitigation of impacts will not be necessary. If, however, no net loss is to be achieved through mitigation, it must conform to the definition of “no net loss” in SJCC 18.20.140. Requirements associated with mitigation of impacts are found in SJCC 18.50.080.F & G.
a.
Options for preventing negative impacts to wetlands.   
i. Providing a buffer as shown in Table 5.2. Requirements for wetland buffers are listed below.
	Table  5.2 

MINIUMUM WETLAND  BUFFERS


	WETLAND CATEGORY
	 REQUIRED BUFFER FROM WETLAND BOUNDARY

	Category I
	180 feet

	Category II
	180 feet

	Category III
	90 feet

	Category IV
	30 feet


ii.  Increasing the buffer in some areas, and decreasing it in others, in conformance with the buffer averaging procedures in this chapter.

iii. 
Developing a site specific, Conservation Area Stewardship Plan (CASP) in conformance with the requirements of this chapter
iv. 
For lots that meet the criteria, a reasonable use exception can be requested in conformance with the procedures of this chapter.
v. 
For public agencies and utilities that must install facilities within a wetland or its buffer, a public agency/utility exception can be requested in conformance with the procedures of this chapter.
b.
Measuring Buffers.  Wetland buffers shall be measured landward perpendicularly from the edge of the wetland.  

c.
Determination of Regulatory Boundaries. Determination of Regulatory Boundaries. Property owners may choose either of the following methods to establish the location of a wetland and adjoining buffer: 
i.
A field investigation and wetland report can be prepared by a qualified professional in conformance with the Washington State Wetland Identification and Delineation Manual, WA Dept. of Ecology Publication #96-94 (Note: RCW 36.70A.175 requires the use of this manual). Buffers for wetlands delineated through this method are shown in Table 5.2.  
ii. 
Site inspection by County staff. If sufficient information exists for staff to estimate the wetland category and boundary, and proposed activities are well outside of the wetland and adjoining buffer, then a wetland report and delineation are not required. To qualify for this option, the land owner must agree to the buffers outlined in Table 5.3 below. Activities within the buffers must be consistent with the wetland protection requirements of this section (SJCC 18.30.150) and these buffers must be shown on all site plans including binding site plans and subdivision plats.    
	TABLE  5.3 
MINIUMUM ESTIMATED WETLAND  BUFFERS


	WETLAND CATEGORY
	 REQUIRED BUFFER FROM ESTIMATED WETLAND BOUNDARY*

	Category I
	230 feet

	Category II
	230 feet

	Category III
	140 feet

	Category IV
	80 feet


* These are not standard wetland buffers; they are optional buffers that may be used in conjunction with an estimated wetland rating and boundary. If a structure, building envelope, clearing, grading or setback line in a subdivision is proposed to be closer to the wetland than the distance specified in this table, a wetland delineation prepared by a qualified professional is required.

d.
Wetland Reports. A wetland report, prepared by a qualified professional, is required any time wetland or buffer mitigation is proposed or required, and as a part of an application for approval of a Conservation Area Stewardship Plan (CASP). When a wetland report is required, it must be  consistent with the standards and methods in the Washington State Wetland Identification and Delineation Manual, Publication #96-94 (Note: RCW 36.70A.175 requires the use of this manual).   For projects applying for federal wetland permits, the report must also be consistent with the requirements of the Regional Supplement to the Army Corps of Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region (document number ???).
e.
Wetland Activities

i. 
Wetlands shall consist of undisturbed areas of water, native vegetation, duff, logs, and snags except the following are allowed. 
(A) Trails, stairs or raised walkways for pedestrian use, not exceeding five feet in width, providing they are constructed of non-toxic materials, are designed to sheet flow runoff into adjacent vegetation, and are otherwise designed to prevent soil erosion and impacts on water quality.

(B) Maintenance which does not damage the wetland. 

(C) 
Replacement of non-native vegetation with native vegetation.

(D) Restoration or enhancement designed to protect soil, water, vegetation or wildlife which meets applicable State and Federal requirements.

(E) Exceptions and exemptions allowed under SJCC 18.50.080.D, E and F.
(F) Fences constructed of non-toxic materials.
(G)
Wildlife viewing structures less than 200 s.f. in size.

(H) Legal structures and uses existing on _____________ (the date these requirements were adopted), that are located within a wetland may continue in accordance with SJCC 18.80.110 and WAC 173-27-080.
ii.
The following activities are not allowed in wetlands:

(A) New buildings, structures or impervious surfaces except those allowed in above section 5.a.

(B) 
Establishment of new residential landscaping. 

(C) Clearing, grading, excavating, filling, paving, mining, dredging, or drilling or other land disturbing activity or other development except for restoration/enhancement meeting State and Federal requirements.
(D) Storage of equipment, materials or chemicals. 

(E) Excessive vegetation removal that alters natural site characteristics. Pruning of more than 20% of the vegetation, when compared to that which existed on ___________________ (the effective date of this ordinance), shall be considered excessive.

(F) Hazardous or sanitary waste landfills

(G)
Chemical application (e.g. non-organic fertilizers, pesticides, herbicides, rodenticides).
iii.
Wetlands within the 100-year flood plain are also subject to the requirements of SJCC 18.50.080 (Frequently Flooded Areas). 

f.
Wetland Buffer Requirements. 
i.
Buffer Averaging. The Director shall approve averaging of buffer widths on a case-by case basis, in accordance with the following: 

(A) The total area contained in the buffer area after averaging is no less than that which would be contained within the standard buffer, and all increases in buffer dimension are parallel to the wetland boundary.

(B) Buffer averaging does not reduce the functions or values of the wetland, or the buffer averaging, in conjunction with vegetation enhancement, increases the habitat function. 

(D) The buffer width is not reduced to less than or seventy five (75%) of the standard widths identified in Table 5.3. Buffer widths should be narrowed in areas that will cause the least disturbance. 

(E) Within the buffer, the slopes are stable and the gradient does not exceed thirty percent (30%).

(F) Vegetation that is not in good condition will be enhanced so as to achieve a healthy, native vegetative community that is adequate to protect the function and values of the wetland.

ii.
Buffer Marking. Prior to and during construction occurring adjacent to a buffer, the location of the outer edge of the buffer shall be marked with orange construction fencing and/or temporary signs placed every 100 feet. Signs shall contain the following statement: “Wetland Buffer – Do Not Remove or Alter Existing Snags, Logs or Vegetation.”

iii.
For recorded plats and binding site plans the applicant shall show the boundary of required buffers on the face of the plat or plan.  

iv.
Physical Separation, Functional Isolation, Static Buffer Widths. Buffers shall not be required in areas which are physically separated and functionally isolated from a Critical Area, and that will not protect the Critical Area from adverse impacts. Functional isolation can occur due to existing roads, structures, vertical separation, or any other relevant physical characteristic. 

v.
For purposes of determining required buffer widths, wetlands that undergo non-compensatory enhancement (i.e. enhancement that is not required) will retain the prescriptive buffer requirements that applied prior to the enhancement activity.  Additional restrictions will not be imposed based on increased functions and values resulting from voluntary enhancement.

g. 
Wetland Buffer Activities 

i. Buffers shall consist of undisturbed areas of water, native vegetation, duff, logs, and snags except the following are allowed within the buffer. 
(A) Trails, stairs or raised walkways for pedestrian use, not exceeding five feet in width, providing they are constructed of non-toxic materials, are designed to sheet flow runoff into adjacent vegetation, and are otherwise designed to prevent soil erosion and impacts on water quality.

(B) Non-structural improvements and maintenance which do not damage the wetland or buffer. 

(C) Replacement of non-native vegetation with native vegetation.

(D) Restoration or enhancement designed to protect soil, water, vegetation or wildlife which meets applicable State and Federal requirements.

(E) Exceptions and exemptions allowed under SJCC 18.50.080.D, E and F.  

(F) Fences.
(G) Wildlife viewing structures less than 200 s.f. in size.

(H) Legal structures and uses existing on _____________ (the date these requirements were adopted), that are located within a wetland buffer, may continue in accordance with SJCC 18.80.110 and WAC 173-27-080, and in addition the developed area within a buffer may be expanded up to 25%, provided the expansion does not further encroach toward the wetland All development occurring after the above effective date shall count toward this 25% maximum.

ii.
The following activities are not allowed in the  buffer:

(A) New buildings, structures or impervious surfaces except those allowed in above section 7.a.

(B) Establishment of new residential landscaping.

(C) Clearing, grading, excavating, filling, paving, mining, dredging, or drilling or other land disturbing activity or other development except for restoration/enhancement meeting State and Federal requirements.
(D) Storage of equipment, materials or chemicals. 

(E) Excessive vegetation removal that alters natural site characteristics. Pruning of more than 20% of the vegetation, when compared to that which existed on ___________________ (the effective date of this ordinance), shall be considered excessive.

(F) Hazardous or sanitary waste landfills

(G) Chemical application (e.g. fertilizers, pesticides, herbicides, rodenticides).
h.
Roads, utilities and trails that cross wetland and their buffers.
The Director shall approve road, utility and trail crossings in accordance with SJCC 18.60.080-100 (Road and Driveway Standards) and the following: 

i. 
Road and Trail Crossings. When no practical or reasonable alternative exists, new or expanded roads, driveways, trails, culverts and bridges may be constructed across wetlands or their buffers providing:
(A) New roads may only be constructed across wetlands or their buffers if there is no reasonable or practical alternative. 
(B) Bridges and crossings over Type F streams shall be designed according to the Washington Dept. of Fish and Wildlife “Design of Road Culverts for Fish Passage, 2003” and the National Marine Fisheries Service “Guidelines for Salmonid Passage at Stream Crossings, 2000”; 
(C) To the extent feasible, new roads and driveways shall be located on existing road grades, utility corridors or previously disturbed areas. 

(D) The road, driveway, trail, culvert or bridge shall be located and designed for the least impact possible. Crossings shall not occur in salmonid spawning areas unless no other feasible crossing site exists. In streams with salmonid breeding habitat, bridges, bottomless culverts or other alternatives that allow for fish passage are required, and bridge piers or abutments may not be placed within the stream or stream bank, unless there is no other feasible alternative. The length of conventional culverts shall be the minimum necessary; 

(E) When required, Hydraulic Project Approval shall be obtained from the Washington Dept. of Fish and Wildlife. Information on WDFW requirements can be found at http://wdfw.wa.gov/hab/hpapage.htm.
(F) Roads shall cross wetlands and buffers at as close to a ninety degree angle as possible. Trails shall cross streams at as close to a ninety degree angle as possible.
(G) Crossings shall not interfere with fish passage, the flow and circulation of water, movement of large woody debris or gravel, or other stream processes.

(H) Construction shall occur during work windows and time limits approved by WDFW. 

(I) All crossings shall be designed based on the 100-year projected flood flows. 

(J) Whenever possible, crossings shall serve multiple properties; 

(K) When expanding existing crossings that do not meet these standards, the crossing shall be upgraded as necessary to reduce wetland impacts and meet the above requirements; and

(L) Negative impacts to wetlands and buffers shall be mitigated to ensure no net loss of functions and values using the procedures of SJCC Section 18.50.080.F & G and the guidance in Wetland Mitigation in Washington State - Part 1: Agency Policies and Guidance, Ecology publication 06-06-011a, and Wetland Mitigation in Washington State - Part 2, publication 06-06-011b.

ii.
Utility Crossings. When no practical or reasonable alternative exists, new or expanded utilities may be constructed across wetlands and buffers providing: 

(A) Existing, substandard crossings shall be upgraded as necessary to reduce impacts and to meet the requirements of this section.

(B) To the maximum extent feasible, new utilities shall be located on existing road grades, in existing utility easements or in previously disturbed areas.
(C) Utilities shall be located and designed for the least impact possible. Crossings shall not occur in salmonid spawning areas unless no other feasible crossing site exists. On-site sewage drainfields must be designed to protect existing trees and vegetation. New utility corridors shall be aligned to avoid damaging the roots or cutting trees greater than 12 inches in diameter measured at 4 ½ ft. on the uphill side of the tree. Upon completion of construction or as soon thereafter as weather permits, utility corridors shall be revegetated with appropriate native vegetation at not less than preconstruction densities. Utility structures shall not be sand blasted and shall not be painted with lead-base or other toxic paint.

(D) When required, Hydraulic Project Approval shall be obtained from the Washington Dept. of Fish and Wildlife. Information on WDFW requirements can be found at http://wdfw.wa.gov/hab/hpapage.htm.
(E) Utilities shall cross wetlands and buffers at as close to a ninety degree angle as possible;

(F) An easement will be provided for utilities serving other parcels in the vicinity. Easements for  trails and viewing points are encouraged; and

(G) Negative impacts to wetlands and buffers shall be mitigated to ensure no net loss of functions and values following the procedures in SJCC Section 18.50.080.F & G and the guidance in Wetland Mitigation in Washington State - Part 1: Agency Policies and Guidance, Ecology publication 06-06-011a, and Wetland Mitigation in Washington State - Part 2, Ecology publication 06-06-011b.

i.
Mitigation of Impacts from Illegal Activities. In addition to other fines and penalties, wetland impacts resulting from illegal activities shall be fully mitigated to ensure no net loss of the functions and values of the wetland. Mitigation plans shall be developed and implemented in accordance with the procedures in SJCC Section 18.50.080.F & G, and the guidance in Wetland Mitigation in Washington State - Part 1: Agency Policies and Guidance, Ecology publication 06-06-011a, and Wetland Mitigation in Washington State - Part 2, Ecology publication 06-06-011b.

j.
Non-compensatory Enhancement Plans. Applications for non-compensatory wetland enhancement projects (i.e. voluntary projects not associated with new development) shall be accompanied by an enhancement plan demonstrating that the proposed actions will increase the wetland functions and values. This plan shall be developed and implemented in accordance with the procedures in SJCC Section 18.50.080.F & G, and the guidance in Wetland Mitigation in Washington State - Part 1: Agency Policies and Guidance, Ecology publication 06-06-011a, and Wetland Mitigation in Washington State - Part 2, Ecology publication 06-06-011b.

F.
Fish and Wildlife Habitat Conservation Areas Requirements. 
The requirements for protecting fish and wildlife habitat include specific standards associated with a particular species (e.g. Peregrine falcon), as well as more general standards designed to protect habitat used by many species (e.g. stream and marine nearshore habitat). Some of the habitats and species are found exclusively in the water, some are found exclusively on the land, and some are associated with both water and land.

1.
General protection requirements for Fish and Wildlife Habitat Conservation Areas. This section outlines requirements for protecting fish and wildlife habitat in streams, lakes and the marine nearshore. Some of these areas may overlap with Wetlands and Frequently Flooded Areas, in which case those requirements also apply. If there is an unresolved conflict between these or other sections of this code, the most restrictive standard applies.

Following are general protection requirements designed to prevent impacts to shoreline Fish and Wildlife Habitat Conservation Areas:   

a. 
Development within streams is not permitted except for those activities specifically allowed in this section, and/or those activities receiving Hydraulic Permit Approval from the WA Dept. of Fish and Wildlife.  

b.
Habitat can be protected by providing the riparian buffers shown below in Table 5.4. An approved vegetation management plan is required for erodible marine shorelines and marine feeder bluffs (recommended by San Juan Initiative).  
Staff note: After consultation with agency representatives, legal counsel and the County Council, the following prescriptive buffers may need to be increased to conform to the May 14, 2009 amendment to the National Marine Fisheries Service Biological Opinion on protection of endangered salmon and orca. Riparian buffers require by the Biological Opinion are shown in parenthesis.
	TABLE  5.4  STREAM, LAKE AND SHORELINE BUFFERS


	Stream and Shore Type

	Riparian Buffer Requirement

	Type N (non-fish bearing) seasonal and perennial streams with unstable slopes
	(225 feet)

	Type “F” streams (capable of supporting fish) >5 ft. wide
	(200 feet)

	Type “F” streams < 5 ft. wide

	150 feet

	Type “N” streams with stable slopes

	100 (150) feet

	Channel Migration Zone (if mapped by the State or County)1
	migration zone plus 50 feet

	Lakes
	100 (150)feet

	Rocky, Non-erodible Marine Shorelines
	Options:

a. 100 feet
b. Variable from 50 - 200 feet depending on slope and condition of soil & vegetation (need to confirm this would comply with the Endangered Species Act). 

	Erodible Marine Shorelines 
	Options:

a. 100 feet.

b. 150 feet.

c. Adequate to allow for 75 years of erosion at current erosion rates.
d. 200 feet (required to comply with the Endangered Species Act?).

	Marine Feeder Bluffs
	Options:

a. 100 feet

b. 150 feet
c. Adequate to allow for 75 years of erosion.

d. 200 feet (required to comply with the Endangered Species Act?).


1 While San Juan County currently has no identified channel migration zones, if these areas are identified using the procedures in Ecology publication #03-06-027, then the above buffer requirements shall apply. 

c. Streams, lakes and marine waters and habitat may be protected using a site specific Conservation Area Stewardship (CASP) Plan prepared in conformance with this chapter and approved by the Director.
d. For lots that meet the criteria, a reasonable use exception can be requested in conformance with the procedures of this chapter.  

e. For public agencies and utilities that must install facilities within a stream, lake, marine area or its buffer, a public agency/utility exception can be requested in conformance with the procedures of this chapter.  
2.
Measuring Buffers.  Buffers shall be measured landward perpendicularly from the ordinary high water mark (OHWM).  The OHWM is the mark along the bank where the presence and action of waters are so common and usual, and so long continued in ordinary years, as to mark upon the soil a character distinct from that of the abutting upland. In any area where the OHWM cannot be found, the OHWM shall be the line of mean high water.
3.
Buffer Requirements. 
a.
Buffer Averaging. The Director shall approve averaging of buffer widths on a case-by case basis, in accordance with the following: 

i.
The total area contained in the buffer area after averaging is no less than that which would be contained within the standard buffer, and all increases in buffer dimension are parallel to the stream, lake or marine shoreline.

ii.
Buffer averaging does not reduce the functions or values of the stream, lake or marine waters. 

iii.
The buffer width is not reduced to less than seventy five (75%) of the standard widths identified in Table 5.5. Buffer widths should be narrowed in areas that will cause the least disturbance. 
iv.
Within the buffer, the slopes are stable and the gradient does not exceed thirty percent (30%).

v.
Vegetation that is not in good condition will be enhanced so as to achieve a healthy, native vegetative community that is adequate to protect the function and values of the stream, lake or marine waters.

b.
Buffer Marking. Prior to and during construction occurring adjacent to a buffer, the location of the outer edge of the buffer shall be marked with orange construction fencing and/or temporary signs placed every 100 feet. Signs shall contain the following statement: “Wildlife Habitat Buffer – Do Not Remove or Alter Existing Snags, Logs or Vegetation.”

c.
For recorded plats and binding site plans the applicant shall show the boundary of required buffers on the face of the plat or plan.  

d.
Physical Separation, Functional Isolation, Static Buffer Widths. Buffers shall not be required in areas which are physically separated and functionally isolated from a stream, lake or marine shoreline, and that will not protect the area from adverse impacts. Functional isolation can occur due to existing roads, structures, vertical separation, or any other relevant physical characteristic. 

e.
Buffers Adjacent to Streams in Ravines. For streams in ravines, the buffer width shall be the  greater of i) the buffer required for the stream type, or ii) a buffer which extends at least 25 feet landward from the top of the ravine. Ravine is defined as a narrow gorge containing steep slopes which is deeper than fifteen vertical feet measured from the center of the stream to the top of the slope. 
f.
Vegetation management plans (required for erodible marine shorelines and marine feeder bluffs). Vegetation Management Plans shall address the following information: 
Geotechnical and slope stability conditions

Beach substrate characteristics

Presence of forage fish spawning habitat, eelgrass, shellfish beds or other sensitive shoreline habitats in adjacent nearshore

Widlife use or corridors

Beach aspect and shading provided by vegetation, amount or shading provided by vegetation

Topography of site


Number of trees to be removed, placement of view corridor, native vegetation existing on site, trees to be limbed to create view windows. 

Staff Note: If this vegetation management plan is to be required this section needs more detail. What is the purpose of the plan? What are the approval standards? Is a qualified professional required?   
4. 
Buffer Activities.  Shoreline and riparian buffers are an important component of a well functioning ecosystem. Along streams and forested shorelines these areas generally consist of a multi-level forest canopy with undisturbed native vegetation, duff, logs and snags. In other areas they may consist of moss covered rocks with pockets of native grass and wildflowers. These areas provide the following functions:

· They provide food, shelter, water, nesting & breeding areas for fish and wildlife. 

· They help recharge groundwater and maintain good water quality by absorbing and infiltrating upland runoff. Large, deep rooted trees and vegetation are particularly important conduits for water, and for maintaining bank stability.   
· Trees and shrubs provide organic debris and insects to support the aquatic food chain. 
· Trees and overhanging vegetation help moderate stream temperatures and keep spawning beaches cool and moist.
· These areas provide logs and large woody debris that are an important structural component of streams and shorelines.  
· Large trees provide perches and nesting sites for Golden and Bald eagles, Peregrine falcons and other birds.
The following are allowed within buffers providing they do not interfere with the function of the buffer:
i. Creation and maintenance of a filter view. To allow for a view, trees may be removed, and vegetation pruned in conformance with the following:

Staff note: We particularly need input on how to protect enough buffer vegetation to maintain healthy streams and shorelines, while allowing for a filtered view. It has been suggested that once we figure this out, we provide photos that illustrate what we are looking for. 
OPTIONS

(A-1) On well forested sites, all trees over 12 inches diameter at breast height (DBH) as measured 4.5 feet above the ground surface on the uphill side of the tree, must be retained. In addition, a mix of trees of other ages and sizes must be retained to provide a multi level forest canaopy with at least ____ trees per acre. Removal of up to 15% of the limbs of remaining trees, and 15% of the vegetation, is allowed providing plants are not removed, the strumps of trees are retained, and the soil and duff layer remain undisturbed. 
or

(A-2) On well forested sites, removal of trees and vegetation cannot exceed 15% of the buffer length (?). Trees greater than 12 inches DBH shall be preserved but may be limbed or pruned (they may not be topped). No clearing of trees greater than 250 square feet within the buffer area (?). (This needs more clarity). 
(B) On sites with less than ____ trees per acre, all trees shall be preserved. Removal of up to 15% of the tree limbs and 15% of the vegetation is allowed providing plants are not removed, the strumps of trees are retained, and the soil and duff layer remain undisturbed. 

other options?????

ii. Trails, stairs or raised walkways for pedestrian use, not exceeding five feet in width, providing they are constructed of non-toxic materials, are designed to sheet flow runoff into adjacent vegetation, and are otherwise designed to prevent soil erosion and impacts on water quality..

iii. Non structural improvements and maintenance which do not damage the buffer. 

iv. Replacement of non-native vegetation with native vegetation.
v. Restoration or enhancement meeting State and Federal requirements. 
vi. Exceptions and exemptions allowed under SJCC 18.50.080.D, E and F; 
vii. Fences.
viii.
Structures specifically allowed by this chapter such as boat ramps and shoreline stabilization structures. 
 
ix. Legal structures and uses existing on _____________ (the date these requirements were adopted), that are located within a buffer, may continue in accordance with the standards for non-conforming uses and structures, and in addition the developed area may be expanded up to 25%, providing the expansion does not further encroach toward the stream, lake or marine shoreline. 

Expansions exceeding 10 % of the structural footprint require submission and approval of a plan with supporting science, prepared by a qualified professional, detailing how negative effects of the development will be mitigated so there will be no net loss of, or adverse impacts on water quality, water quantity, riparian vegetation, bank stability, channel migration, hyporheic zones (areas of diminished flow), wetlands, large woody debris, flood volumes, flood velocities, spawning substrate, or refugia for salmon. In addition, before a permit is issued, the applicant must record a notice to title stating that the property contains land within a required buffer and that development in this area can only occur in conformance with SJCC 18.50.080 and 085.  
Guidance on developing a mitigation plan meeting the above requirements is provided in the September 22, 2008 Biological Opinion on Implementation of the National Flood Insurance Program in the State of Washington, Puget Sound Region, as amended. (prepared by the National Marine Fisheries Service, NMFS Tracking No. 2006-00472).

All development occurring after ________________(the effective date of this requirement) shall count toward the 10% and 25% limits. 

b.
the following activities are not allowed in the buffer zone:

i. Establishment of new residential landscaping, gardens, and orchards.

ii. Mining, dredging, filling, grading, paving, excavation or drilling operations

iii. Storage of equipment or materials 

iv. Any other activity which results in the removal of  vegetation that alters natural site characteristics. Pruning of more than 20% of the vegetation, when compared to that which existed on ___________________ (the effective date of this ordinance), shall be considered to exceed this standard. 
v. Dumping of any materials 

vi. Hazardous or sanitary waste landfills

vii. Receiving areas for toxic or hazardous substances or other contaminants

viii. Chemical application (e.g. fertilizers, pesticides, herbicides, rodenticides) adjacent to regulated streams, shorelines and buffers unless expressly approved as part of a farm plan, forest practices application, or for the control of noxious plant species as identified by the San Juan County Weed Control Board.  Chemicals shall not be stored adjacent to a regulated stream or in a required buffer.

d. 
Road and Trail Crossings. The Director shall approve the construction of new or expanded roads, driveways, trails and associated culverts and bridges across streams and their buffers in accordance with SJCC 18.60.080-100 (Road and Driveway Standards).

i. New roads may only be constructed across streams or their buffers if there is no reasonable or practical alternative.  
ii. Bridges and crossings shall be designed according to the Washington Dept. of Fish and Wildlife “Design of Road Culverts for Fish Passage, 2003” and the National Marine Fisheries Service “Guidelines for Salmonid Passage at Stream Crossings, 2000”; 
iii. To the extent feasible, new roads shall be located on existing road grades, utility corridors or previously disturbed areas. 

iv. The road, driveway, trail, culvert or bridge shall be located and designed for the least impact possible, and shall not interfere with fish passage, the flow and circulation of water, movement of large woody debris, sand or gravel, or other stream or shoreline processes. Crossings shall not occur in salmonid spawning areas unless no other feasible crossing site exists. In streams with salmonid breeding habitat, bridges, bottomless culverts or other alternative that will allow for fish passage are required, and bridge piers or abutments may not be placed within the stream or stream banks unless there is no other feasible alternative. The length of conventional culverts shall be the minimum necessary;

v. When required, Hydraulic Project Approval shall be obtained from the Washington Dept. of Fish and Wildlife. Information on WDFW requirements can be found at  http://wdfw.wa.gov/hab/hpapage.htm.
vi. Roads shall cross streams and buffers at as close to a ninety degree angle as possible. Trails shall cross streams at as close to a ninety degree angle as possible. 
vii. Crossings shall not interfere with fish passage, the flow and circulation of water, movement of large woody debris or gravel, or other stream processes.

vii. Construction shall occur during work windows and time limits approved by WDFW. 

vii. All stream crossings shall be designed based on the 100-year projected flood flows. 

viii. Crossings shall serve multiple properties whenever possible; and

ix.
When expanding existing crossings that do not meet these standards, the crossing shall be upgraded as necessary to reduce impacts and meet the above requirements. 

e.
Utility Crossings. When no practical or reasonable alternative exists, new or expanded utilities may be constructed across streams and buffers providing: 

i. Existing, substandard crossings shall be upgraded as necessary to reduce stream impacts and to meet the requirements of this section.

ii. To the maximum extent feasible, new utilities shall be located on existing road grades, in existing utility easements or in previously disturbed areas.
iii. Utilities shall be located and designed for the least impact possible. Crossings shall not occur in salmonid spawning areas unless no other feasible crossing site exists. On-site sewage drainfields must be designed to protect existing trees and vegetation. New utility corridors shall be aligned to avoid damaging the roots or cutting trees greater than 12 inches in diameter measured on the uphill side at four and one-half feet. Utility corridors shall be revegetated with appropriate native vegetation at not less than preconstruction densities immediately upon completion of construction or as soon thereafter as weather permits. The utility shall ensure that such vegetation survives for a three-year period. Utility structures shall not be sand blasted and shall not be painted with lead-base or other toxic paint.

iv. When required, Hydraulic Project Approval shall be obtained from the Washington Dept. of Fish and Wildlife;

v. Utilities shall cross streams and buffers at as close to a ninety degree angle as possible;

vi. Construction shall occur during work windows and time limits approved by WDFW. 

vii. An easement will be provided for utilities serving other parcels in the vicinity. Easements for  trails and viewing points are encouraged; and

f.
All negative impacts to stream, lake and marine habitat and function shall be fully mitigated in accordance with “Washington State Fish Passage and Habitat Enhancement Restoration Programmatic, National Marine Fisheries Service Tracking No. 2008-03598.
5.
Additional species specific protection requirements and recommendations. 
This section outlines additional protection requirements for Fish and Wildlife Habitat Conservation Areas. The requirements identified in this section supplement the more general requirements of this code, including those actions necessary to maintain the quantity and quality of ground and surface water. If the State or Federal government formally lists other species as endangered, threatened or sensitive, San Juan County shall also protect their habitat in conformance with this Chapter and the recommendations of the Washington Department of Fish and Wildlife, US Fish and Wildlife Service and National Marine Fisheries Service. 

To aid property owners in meeting these requirements, the County will develop standardized habitat management agreements that will be signed by the property owner and attached to permits and approvals. Approval of building and land use permits, and activities requiring County review, will be contingent on compliance with these agreements.   

Table 5.5

Additional Species Specific Protection Requirements

	Species
	Habitat Description
	Protection Requirements (required unless noted as a recommendation)
(For additional information see http://wdfw.wa.gov/hab/phslist.htm)

	Birds

Bald eagle
	Nests, roosts, perches and territories around these areas are the most sensitive habitats. These are primarily found along marine shorelines within SJ County. Food sources include dead or weakened prey, spawned salmon, road killed deer, and crippled waterfowl.
	●Maintain 50 % of all trees in representative size classes and all trees ≥24 in. dbh* within 250 ft. of the shoreline for ½ mile on either side of the nest. 

●Prevent pesticide and chemical contamination of prey and food sources including lead, mercury, organochlorides, organophosphates, carbofuran, and famphur (recommendation). 

▪Do not use lead shot and avoid use of rodenticides and lawn chemicals near nesting & feeding areas.

▪Do not use treated wood products.

▪Follow County stormwater and buffer rqmts.

●In accordance with WAC 232-12-292 and RCW 77.12.655, whenever activities that alter habitat are proposed near a nest or communal roost, prepare (or agree to) a State appoved site management plan. Requirements apply to a) all subdivisions; b) projects within 800 feet of a nest; and c) to sites that are within 250 ft. of the shoreline and are within ½ mile of a nest. Custom plans are required for subdivisions, for lots within 400 ft. of a nest, and for projects that cannot meet the requirements of a generic plan.  



	Marbled murrelet
	Nest in dense, mossy, wet, old growth conifer forests at least 7 acres in size and within 50 miles of marine waters. Nesting sites very difficult to identify. Nesting trees are at least 32 in. in diameter and the nest itself is typically located in a depression in the moss and lichen. The parents take turns incubating the egg, changing places every morning at dawn. For about four weeks, one incubates while the other one forages at sea. Once the chick hatches, both parents feed it for another four weeks. Feed year round on small, schooling fish and other small sea creatures found in calm, shallow (< 100 ft.), nearshore waters in the San Juans. The number of  birds increase dramatically each spring and summer, reflecting good feeding conditions. Murrelets nesting on Vancouver Island make regular round trips of 120 miles to feed in the San Juans. Concentrations of birds are found on Lopez Island and the area between Orcas and Blakely Islands. They are not currently known to nest here, but that could change as second growth forests mature.  


	●Maintain forage fish populations and protect kelp and seagrass beds in conformance with this code. 

●Protect old growth coniferous forests more than 7 acres in size, with trees at least 32 in. diameter (see available maps).   



	Peregrine falcon
	Year-round resident in SJ County (≈ 21 nesting pairs). Nests on cliffs and ledges. Feed on birds, especially shorebirds and waterfowl. 


	●Maintain 50 % of all trees in representative size classes and all trees ≥24 in. dbh* within 250 ft. of the shoreline for ½ mile on either side of the nest. 

●Prevent pesticide and chemical contamination of prey and food sources including lead, mercury, organochlorides, organophosphates, carbofuran, and famphur (recommendation). 

▪Do not use lead shot and avoid use of rodenticides and lawn chemicals near nesting & feeding areas.

▪Do not use treated wood products.

▪Follow County stormwater and buffer rqmts.

●Avoid construction of power lines near nests or feeding areas (recommendation).
●Do not use lead shot or pesticides around nesting or feeding areas (recommendation). 



	Fish

Salmon

  Chinook

  Chum

  Coho

  Pink

  Sockeye 

Steelhead
	Some spawning in SJ streams. All anadromous (migratory) populations feed in nearshore areas in the San Juans on their way to the ocean. Food sources include small fish and insects, including insects that flow into nearshore waters from upland streams and wetlands.
	●Maintain forage fish populations and protect kelp and seagrass beds in conformance with this code. 

●Maintain supply of insect prey.

▪Protect vegetation along streams, wetlands and marine shorelines in conformance with this code.

●Protect water quality in conformance with this code (fish need clean, cold water).

▪Follow County stormwater and buffer rqmts.

▪Follow County requirements for siting and construction of ponds. 

●Protect vegetation, large woody debris and structure along marine shoreline and streams capable of supporting fish in conformance with this code.

●Avoid construction of over water structures in conformance with this code.



	Insects 

Taylor’s Checker-spot butterfly


	Extremely rare and declining throughout range. Associated with maritime prairies and shorelines along the Strait of Juan De Fuca, the post-glacial gravelly outwash and mounded prairies of the Puget Trough, and open island prairies with a dominance of original vegetation. Host plants include the native seaside plantain (Plantago maritima macrocarpa) and the nonnative English plantain (P. major lanceolata). Concentrations found in SJ County on Long Island, and possibly Lopez Island. Current status unknown. 


	In areas with butterflies or species of plantain (the plants that are their food source): 

●Avoid the use of insecticides and  herbicides.

●Do not use fertilizers.

●Limit grazing and agricultural land disturbance. 

●During land development protect areas with plantain.



	Marine Mammals
Stellar sea lion
	This sea lion breeds in the northern Pacific and winters as far south as California. Seen on Washington’s inland waters occasionally in winter. Diet consists mainly of non-commercial fish species and cephalopods. 


	●Protect haul out areas.



	Shellfish
	The 1,937 acres of shellfish growing beds in San Juan County are primarily classified as Approved.  Prohibitions are placed on areas near marinas (Shoal Bay Marina, Lopez Is., Roche Harbor, San Juan Is., Barlow Bay, Lopez Is. and Reid Harbor, Stuart Is.).  Cautionary classifications exist where high E. coli has been measured but overall levels are well within safe limits (Buck Bay, Orcas Is. and MacKaye Harbor, Lopez Is.).


	●New marinas within embayments classified as shellfish habitat are prohibited.   

●ATVs (all terrain vehicles) are prohibited on shellfish beaches.




*dbh = diameter at breast height, which is measured 4 ½ ft. from the ground surface on the uphill side of the tree.
7.
Guidance on protecting habitats and species of local concern. Protection of species and habitats of local concern is recommended but not required. Habitat descriptions and associated protection recommendations are included in Table 3.9. 
Table 3.9
Habitats and Species of Local Concern

	Species or Habitat 
	Habitat Description
	Protection Recommendations

	Native grassland/ Camas/ wildflower prairie.
	These are relatively undisturbed areas where native grasses, Camas and other wildflowers form the climax plant community.  
	Avoid disturbance of native grasslands and Camas prairies. If disturbance cannot be avoided mitigate by replanting suitable areas with native grasses and wildflowers.

	Herbaceous Balds and Bluffs.
	These occur as variable sized patches of grass and forbs (herbaceous flowering plants) located on shallow soils over bedrock commonly fringed by forest or woodland. They typically consist of low growing vegetation adapted for survival on shallow soils amid seasonally dry conditions, often on steep slopes. Dominant flora include herbaceous vegetation, dwarf shrubs, mosses and lichens. Rock outcrops, boulders and scattered trees are often present, especially Douglas fir, Pacific madrone, and Garry oak. Balds occur within mid-montane and lowland forest zones. On slopes near salt water shorelines in the northern Puget Trough, herbaceous balds and bluffs can sometimes be difficult to differentiate. Balds are typically smaller than 12 acres, although some can be up to 250 acres. Information on the plants associated with herbaceous balds and bluffs can be found at http://www1.dnr.wa.gov/nhp/refdesk/communities/pdf/balds_veg.pdf. 

	Avoid disturbance of herbaceous balds and bluffs.

	Garry oak (Quercus garryana) woodlands, savannahs and associated ecosystems. 
	Garry oak is a type of Oregon White Oak found in warmer, drier areas within the Puget Sound and southern British Columbia. They are associated with what is becoming an increasingly rare ecosystem that supports a variety of rare wildflowers, butterflies and other plants and animals. Garry oak ecosystems are highly varied and are found in areas with rock outcrops, coastal bluffs, maritime meadows, and treeless grasslands as well as seasonal wetlands. They are sometimes found in mixed stands with other trees including arbutus and Douglas fir.

	Avoid disturbance of areas with Garry oak, including surrounding native grasslands, wildflowers, and herbaceous balds and bluffs. Remove Douglas fir and other conifers as necessary to allow adequate sunlight to the oak, native grasses and wildflowers. If disturbance cannot be avoided mitigate by replanting suitable areas with Garry oak, native grasses and wildflowers.


G.
Nomination of Species or Habitats of Local Concern.  

San Juan County has the option of protecting species and habitats of local concern. If not included in the adoption of this Critical Areas Ordinance, these species or habitats may be added by nominating the species or habitat and amending the ordinance through the following process.    

1.
Nomination Process.

a.
A petition to nominate an area or a species to this category shall contain the following:

i.
Documentation demonstrating that local populations of native species are sensitive to habitat manipulation, declining or in danger of extirpation based on existing trends; 
ii.
An explanation of whether specific habitat features are being nominated for protection (for example, nest sites, breeding areas, and nurseries), or whether a habitat or ecosystem is being nominated in its entirety;

iii.
  A map showing known locations of nominated species or habitats.

iv.
Proposed management and protection strategies for the species or habitats, supported by the best available science. 
b.
The Director shall determine whether the nomination proposal is complete, and if complete, shall request that State and Federal agencies and local conservation organizations review the proposal and provide comments and recommendations. These comments, and the recommendation of the Director, shall be forwarded the Planning Commission for a public hearing.
c.
After holding a public hearing, the Planning Commission shall make a recommendation to the County Council. 

d.
Following the recommendation of the Planning Commission, the County Council shall hold a public hearing and make a decision on the request. If approved, the County will immediately begin protecting the habitat in conformance with this Chapter, and at the earliest opportunity will amend this Chapter to include the species and/or habitat. 

e.
Removal of Species or Habitats of Local Concern. The County Council may remove species or habitats of local concern by amending this Chapter after holding a public hearing.    

SECTION 10. SJCC 18.50.130 shall be repealed:
18.50.130
Vegetation management.

A.
All shorelines shall be protected from degradation caused by the modification of the land surface within the shoreline area or the adjacent uplands.

B.
Development on shorelines that have been identified as unstable or sensitive to erosion in SJCC 18.30.120 is not allowed unless the applicant demonstrates that the development is located a sufficient distance from the shoreline to prevent contributing to its instability.

C.
Restoration of any shoreline that has been disturbed or degraded shall be done with native plant materials with a diversity and type similar to that which originally occurred on-site.

D.
Commercial nursery stock used in the restoration of disturbed or degraded shorelines shall, at maturity, emulate the previously existing vegetation in size, structure, and diversity.

E.
Beach enhancement is prohibited:

1.
Within spawning, nesting, or breeding habitat;

2.
Where littoral drift of the enhancement materials will adversely affect adjacent spawning grounds or other areas of biological significance;

3.
If it will interfere with the normal public use of the navigable waters of the state; or

4.
Where the activity is in support of a nonconforming use unless such activities are necessary to maintain shoreline stability and the natural ecology.

F.
Aquatic weed control shall only occur when native plant communities and associated habitats are threatened or where an existing water dependent use is restricted by the presence of weeds. Aquatic weed control shall occur in compliance with all other applicable laws and standards. 
G.
The control of aquatic weeds by hand pulling, mechanical harvesting, or placement of aqua-screens, if proposed to maintain existing water depth for navigation, shall be considered normal maintenance and repair and therefore exempt from the requirement to obtain a shoreline substantial development permit. (See the exemption procedures in SJCC 18.80.110(F).)

H.
The control of aquatic weeds by derooting, rotovating, or other method which disturbs the bottom sediment or benthos shall be a substantial development unless it will maintain existing water depth for navigation in an area covered by a previous permit for such activity. In that case, it shall be considered normal maintenance and repair.

I.
Use of herbicides to control aquatic weeds shall be prohibited except where no reasonable alternative exists and weed control complies with all state rules and regulations, (Ord. 2–1998 Exh. B § 5.4.10)

SECTION 11. SJCC 18.50.140 shall be amended to read as follows:
18.50.140
View protection.

A.
Shoreline development uses and activities must be designed and operated to avoid blocking or adversely interfering with visual access from public areas to the water and shorelines except as provided for in SJCC18.50.130.

B.
Visual shoreline access must be maintained, enhanced, and preserved on public road ends and rights-of-way.  The vacation of public road ends and rights-of-way which provide visual access to the water and shoreline may be allowed only in accordance with RCW 36.87.130 and local rules.

C.
In providing visual access to the shoreline, the native natural vegetation shall not be excessively removed either by clearing or by topping, and any vegetation removal must conform to the requirements of SJCC 18.50.080, 085 and 130.

D.
In order to limit interference with views from surrounding properties to the shoreline and adjoining waters, development on or over the water shall be constructed only as far seaward as necessary for the intended use.

E.
Development on or over the water must be constructed of materials that are compatible in color with the surrounding area.

F.
Visual shoreline access must be maintained, enhanced, and preserved on public road ends and rights-of-way.  (Ord. 2–1998 Exh. B § 5.4.11)

SECTION 12. SJCC 18.50.150 shall be amended to read as follows:
18.50.150
Water quality.

A.
During and after construction, all shoreline developments shall comply with the requirements of SJCC 18.60.060 (clearing and grading) and 18.60.070 (storm drainage standards). minimize any increase in surface runoff through control, treatment, and release of surface water runoff so that the receiving water quality and shore properties are not adversely affected. Control measures include dikes, catch basins or settling ponds, oil interceptor drains, grassy swales, planted buffers, and fugitive dust controls. All surface water shall be retained on site unless discharge to road ditches or other drainage channels is approved in writing by the County engineer.

B.
All industrial, institutional, commercial, residential, recreational, and agricultural uses shall adhere to all required setbacks, buffers, and standards for stormwater. (Refer to shoreline use and environment designation regulations for specific limits.)

C.
All shoreline development must comply with the applicable requirements of the Stormwater Management Manual for the Puget Sound Basin or a County-approved program that meets or exceeds the requirements of the manual. (See also SJCC 18.60.060(B) and (C) and 18.60.070.)  (Ord. 2–1998 Exh. B § 5.4.12)
SECTION 13. SJCC 18.50.160 shall be amended to read as follows:
Article III.
Specific Shoreline Use Regulations

18.50.160
General.

A.
Uses Not Identified in This SMP. Shoreline uses not specifically identified in this master program and for which regulations have not been developed will be evaluated on a case-by-case basis and shall be allowed only as conditional uses. Such use proposals will be required to satisfy the policies of the Shoreline Management Act, the goals and general policies of this SMP, and to be consistent with the character and management policies of the designated shoreline environment in which they are proposed to be located. A shoreline conditional use permit is required.

B.
The use regulations in SJCC 18.50.160 through 18.50.350 specify use specific requirements for what will be required of any development located within a shoreline area. These requirements are in addition to the more general requirements of this chapter which apply to all shoreline uses. These regulations are directly supportive of the adopted policies for each designated environment and use and in the development of the regulations, the special character of each environment has been recognized. The regulations seek to reflect and preserve that character wherever appropriate. To this end, each of the use categories is composed of several regulation sections. In each case, one section contains regulations of general applicability in all environments where the use is allowed. The succeeding sections contain additional regulations required for the conduct of an activity in a specific shoreline environment.  (Ord. 2–1998 Exh. B § 5.5.1)

18.50.190
Boating facilities (including docks, piers, and recreational floats).

Notwithstanding any other provision of this code, all docks, floats, piers or other moorage structures in village and hamlet activity centers, including any breakwater attendant to such moorage structures, except those regulated under subsection (G) of this section (residential docks) shall be prohibited. This provision shall not affect the ability of an applicant to obtain required approvals to repair, replace, enhance, modify, or enlarge any existing dock, float, pier or other moorage structure in a manner consistent with existing law.

A.
Exemptions. Docks, as specified in SJCC 18.50.020(F), are exempt from the requirement for a shoreline substantial development permit pursuant to RCW 90.58.030(3)(e)(vii) and WAC 173–27–040(2)(h).

B.
General Regulations.

1.
Boating facilities shall be designed to prevent minimize adverse impacts on marine life and the shore process corridor and its operating systems.

2.
Boating facilities shall be designed to make use of the natural site configuration to the greatest possible degree.

3.
All boating facilities shall comply with the design criteria established by the State Department of Fish and Wildlife relative to disruption of currents, restrictions of tidal prisms, flushing characteristics, and fish passage to the extent that those criteria are consistent with protection of the shore process corridor and its operating systems.

4.
Areas with poor flushing action shall not be considered for overnight or long term moorage facilities.

5.
In general, only one form of moorage or other structure for boat access to the water shall be allowed on a single parcel: a dock or a marine railway or a boat launch ramp may be permitted subject to the applicable provisions of this code. (A mooring buoy may be allowed in conjunction with another form of moorage.) However, multiple forms of moorage or other structures for boat access to the water may be allowed on a single parcel if:

a.
Each form of boat access to water serves a public or commercial recreational use, provides public access, is a part of a marina facility, or serves an historic camp or historic resort; or

b.
The location proposed for multiple boat access structures is common area owned by or dedicated by easement to the joint use of the owners of at least 10 waterfront parcels.
6.
Structures on piers and docks shall be prohibited, except as provided for marinas in subsection (H) of this section.

7.
Critical Area requirements for new and expanded boating facilities (applies to areas with seagrass (eelgrass and surf grass), macroalgae, shellfish, and forage fish, including Sand lance, Surf smelt and herring, as well as feeder bluffs that providing substrate to these areas.
a.
Mooring buoys that are drilled into the substrate are allowed in all areas. Mooring buoys with concrete anchors, and other anchors that may damage eelgrass and kelp are not allowed.
b.
For new or expanded facilities other than mooring buoys, a survey shall be conducted by a qualified professional to identify drift cells, forage fish spawning areas, and areas with shellfish or eelgrass. This survey shall be conducted during the eelgrass growing season between May 1 and August 30 and shall include areas in and within 100 feet of the proposed facility. 

c.
Boating facilities may be located in areas with shellfish if they are designed and operated in a manner proven to prevent negative impacts to the shellfish habitat.

d.
Boating facilities that may negatively effect drift cells feeding areas with eelgrass, kelp, shellfish or forage fish spawning are not allowed.

e.
Boating facilities that may negatively effect Sand lance and Smurf smelt spawning beaches, including new or expanded boat ramps and rails, are not allowed.

f.
On ferry served islands, new or expanded residential boating facilities other than mooring buoys are not allowed in areas with eelgrass or kelp.  

g.
On non-ferry served islands new or expanded residential boating facilities other than mooring buoys may only be located in or within 100 feet of areas with eelgrass if there is no other available moorage that can provide reasonable access.
h.
Other boating facilities are allowed in areas with eelgrass only if there is a benefit to the public.

j.
New or expanded boating facilities that are allowed in areas with eelgrass are subject to the following:

i. Grating shall be used on floats and ramps to maximize the amount of light reaching the water.

ii. Ramps and other structures shall be elevated as high as possible to allow light to reach the water.

iii. To the maximum extent feasible floats and other structures shall be oriented in a north/south direction.

iv. Floats shall be constructed so that they are elevated at least 5 feet above the ground surface at low tide.
v. The number of pilings shall be kept to a minimum.
vi. Construction shall only occur within work windows established by the WDFW. 

vii. All negative impacts to seagrass (eelgrass and surfgrass) shall be mitigated. Mitigation projects shall be designed by a qualified professional with successful experience in eelgrass restoration, and mitigation projects shall be located as close to the site as possible in an area with a high probability of success (e.g. where existing mooring buoys or other human actions have damaged seagrass habitat). Mitigation projects shall not be located in areas where the reason for the absence of eelgrass is unknown. Mitigation plans, monitoring plans, and a financial guarantee conforming to the requirements of SJCC ____ are required.  

Staff note: Review permitting requirements.
C.
General Regulations – Docks, Piers, and Recreational Floats.

1.
Multiple use and expansion of existing facilities are preferred over construction of new docks and piers.

2.
Mooring buoys shall be preferred over docks and piers on all marine shorelines except in the cases of port, commercial, or industrial development in the urban environment.

3.
Moorage floats, unattached to a pier or floating dock, are preferred over docks and piers.

4.
Every application for a substantial development permit for dock or pier construction shall be evaluated on the basis of multiple considerations, including but not necessarily limited to the potential impacts on littoral drift, sand movement, water circulation and quality, historic presence of seagrass, fish and wildlife, navigation, scenic views, and public access to the shoreline.

5.
Docks or piers which can reasonably be expected to interfere with the normal erosion-accretion process associated with feeder bluffs shall not be permitted.

6.
Abandoned or unsafe docks and piers shall be removed or repaired promptly by the owner. Where any such structure constitutes a hazard to the public or natural resources, the County may, following notice to the owner, abate the structure if the owner fails to do so within a reasonable time and may impose a lien on the related shoreline property in an amount equal to the cost of the abatement.

7.
Unless otherwise approved by shoreline conditional use permit, boats moored at residential docks shall not be used for commercial overnight accommodations.

8.
Use of a dock for regular float plane access and moorage shall be allowed only by shoreline conditional use permit and shall be allowed only at commercial or public moorage facilities or at private community docks.

D.
Regulations – General Design and Construction Standards.

1.
Pilings must be structurally sound prior to placement in the water.

2.
Chemically treated or coated piles, floats, or other structural members in direct contact with the water shall comply with State and Federal requirements including those of the WA Dept. of Ecology and the US Environmental Protection Agency be as approved by the Environmental Protection Agency.

3.
Pilings employed in piers or any other structure shall have a minimum vertical clearance of one foot above extreme high water.

4.
All floats shall include stops which serve to keep the bottom off tidelands at low tide.

5.
When plastics or other nonbiodegradable materials are used in float, pier, or dock construction, full containment features in the design of the structures shall be required.

6.
Overhead wiring or plumbing is not permitted on piers or docks.

7.
New boathouses or covered moorages are prohibited on floats, piers, and docks. Other structures on floats, piers, and docks shall be limited to three feet in height.

8.
A pier shall not extend offshore farther than 50 feet beyond the extreme low tide contour.

9.
Dock lighting shall be designed to shine downward, be of a low wattage, and shall not exceed a height of three feet above the dock surface.

10.
All construction-related debris shall be disposed of properly and legally. Any debris that enters the water shall be removed promptly. Where feasible, floats shall be secured with anchored cables in place of pilings.

11.
Materials used in dock construction shall be of a color and finish that will blend visually with the background.
12.
To protect migrating salmon and forage fish (including herring, Sand lance and Surf smelt) repair and maintenance of existing boating facilities, and construction of new or expanded facilities, shall occur during any work windows established by the WA Dept. of Fish and Wildlife. 
E.
Regulations – Joint-Use Community Piers, Docks, and Floats.

1.
No more than one moorage facility shall be allowed as an accessory to any hotel, motel, multifamily residential development, or similar development.

2.
Proposals for joint-use community piers and docks shall demonstrate and document that adequate maintenance of the structure and the associated upland area will be provided by identified responsible parties.

3.
Recreational floats shall be placed offshore no farther than 200 feet beyond extreme low tide, the minus-3 fathom contour, or the line of navigation, whichever is closest to shore (WAC 332–30–148(2)).

4.
All waterfront subdivisions approved after the adoption of this SMP shall include or provide for construction of a single joint-use moorage facility by the lot owners if moorage is desired by the owners, in a designated, reserved area of the waterfront. Identification of a moorage site shall not be construed to indicate that a shoreline permit will be granted for that site. Subdivisions located where it would be physically impossible to construct such a facility shall be exempt from this provision. Individual docks and piers shall be prohibited; however, the County may authorize more than one moorage facility if a single facility would be inappropriate or undesirable given the specific site and marine conditions. A legal easement must be dedicated to all lot owners for access to joint-use facilities.

5.
The dimensional standards in subsection (G)(2) of this section shall apply.

F.
Regulations – Commercial/Industrial Docks.

1.
Substantial development permits for docks or piers serving single commercial or industrial enterprises shall not be granted until nearby commercial and industrial enterprises have been contacted regarding their water access needs and plans. Where more than one enterprise needs and could realistically make use of a single moorage facility, permits for individual facilities shall not be granted.

2.
Commercial and industrial moorage facilities and other docks and piers consisting of more than 20 moorage spaces shall be subject also to the applicable policies and regulations of this section.

3.
Bulk storage for gasoline, oil, and other petroleum products for any use or purpose is prohibited on piers and docks. Bulk storage means nonportable storage in fixed tanks.

4.
Spill clean-up facilities shall be available for prompt response and application at all piers and docks involved in oil and hazardous products transfer.

G.
Regulations – Residential Docks.

1.
New Shoreline Subdivisions. New subdivisions with shoreline frontage shall be required to provide community docks rather than individual, private docks, if any docks are proposed, as set forth in subsection (E) of this section.

2.
Size and Dimensions of Docks, Piers, and Floats.
a.
The maximum dimensions for a dock (including the pier, ramp, and float) associated with a single-family residence shall not exceed 700 total square feet in area.  In addition, the length of the dock (including the pier, ramp, and float) may not extend more than 115 feet in length seaward of the ordinary high water mark. Docks exceeding these dimensions may only be authorized by variance.

b.
The maximum dimensions for a joint-use dock (including the pier, ramp, and float) associated with two single-family residences shall not exceed 1,400 total square feet in area.  In addition the length of the dock (including the pier, ramp, and float) may not extend more than 200 feet in length seaward of the ordinary high water mark.  Docks exceeding these dimensions may only be authorized by variance.

c.
The maximum dimensions for a joint-use community dock (including the pier, ramp, and float) associated with more than two single-family residences shall not exceed 2,000 square feet in total area.  In addition, the length of the dock (including the pier, ramp, and float) may not extend more than 300 feet in length seaward of the ordinary high water mark.  If a variance is granted to allow a dock exceeding these dimensions, its construction may only be authorized subject to the regulations for a marina.

d.
Maximum length and width of a ramp, pier or dock shall be the minimum necessary to accomplish moorage for the intended boating use.

3.
Side Yard Setbacks. Docks shall be set back a minimum of 10 feet from side property lines. However, a joint use community dock may be located adjacent to or upon a side property line when mutually agreed to by contract or by covenant with the owners of the adjacent property. A copy of such covenant or contract must be recorded with the County auditor and filed with the approved permit to run with the title to both properties involved.

4.
Development of a dock on a lot intended for single-family residential purposes shall require a shoreline substantial development permit or a statement of exemption issued by the County.

5.
Applications for nonexempt docks and piers associated with single-family residences shall not be approved until:

a.
It can be shown by the applicant that existing facilities are not adequate or feasible for use;

b.
Alternative moorage is not adequate or feasible; and

c.
The applicant shall have the burden of providing the information requested for in subsections (A) and (B) of this section, and shall provide this information in a manner prescribed by the administrator.

H.
Regulations – Marinas.

1.
Dredging or filling of wetlands for the sole purpose of constructing a marina shall be prohibited.

2.
No marina shall be approved for construction within one-half mile of any outfall of primary treated domestic or industrial sewage except as a conditional use.

3.
All service facilities within or associated with a marina shall include provisions to prevent pollutants from entering the water.

4.
Commercial covered moorages may be permitted only where vessel construction or repair work is to be the primary activity and covered work areas are demonstrated to be necessary over water.

5.
Marina-related structures or uses which are not in and of themselves shoreline dependent shall not be located over water.

6.
Marinas shall be sited to prevent any restrictions in the use of commercial and recreational shellfish beds and in compliance with The Washington Department of Health’s “Environmental Health Guidelines for Marina Development and Operation.”

7.
The incorporation of reasonable public use facilities into public marina design shall be required. Marinas may include specific areas restricted for security reasons.

8.
Marinas shall be designed to prevent minimize their adverse effects on the scenic qualities of the shorelines.

9.
Surface runoff from marina areas shall be controlled so that pollutants will not be carried into water bodies.

10.
Marinas shall not be permitted on Class I beaches or where their presence would interrupt driftways feeding Class I beaches.

11.
Where landfill is permitted, it shall be only for the necessary water dependent portions of the facility and shall conform to the policies and regulations of SJCC 18.50.360 and 18.50.370. Landfill shall not be permitted for the creation of parking areas unless no feasible alternative exists and the creation of a parking area would be consistent with the policies of this SMP and with the public interest.

12.
Parking areas associated with marinas shall be subject to the policies and regulations of SJCC 18.50.340, Transportation facilities.

13.
Marinas shall be subject to the general design and construction standards for docks in subsection (D) of this section.

I.
Regulations – Boat Launches (including marine railways).

1.
Boat launching ramps and marine railways shall be designed so as not to obstruct longshore drift.

2.
Residential Launch Ramps. Boat launching ramps may be permitted for individual residences where the upland slope within 25 feet of the OHWM does not exceed 25 percent and 

where substantial cutting, grading, filling, or defense works are not necessary.

3.
Boat launching ramps, minor accessory buildings, and haul out facilities shall be designed to be in character and scale with the surrounding shoreline.

4.
Boat launching ramps and marine railways shall not be permitted on Class I beaches or where their presence would interrupt driftways feeding Class I beaches.

5.
Marine railways for boat launching shall be located on existing grade, avoiding landfill where feasible, and shall not obstruct public access to and along the shoreline and across publicly-owned tidelands. When a boat is hauled out of the water, it shall be screened if it remains on the marine railway. A boathouse at the landward end of a marine railway, above the OHWM, is allowed in conjunction with a marine railway subject to the general regulations of this SMP.

J.
Regulations – Mooring Buoys.

1.
Buoys shall not interfere with navigation and shall be visible in daylight 100 yards away. Buoys shall have reflectors for night visibility.

2.
Mooring buoys shall be installed so as not to interfere with or obstruct legally existing piers, docks, floats, or other buoys.

K.
Regulations by Environment.

1.
Urban. Marinas, marine railways, docks, and boat launches shall be permitted in the urban environment subject to the policies and regulations of this SMP.

2.
Rural. Same as urban.

3.
Rural Residential and Rural Farm-Forest. Boat launches, marine railways, and boathouses associated with them may be allowed as conditional uses only. Other boating facilities serving single-family residences, and community docks, shall be permitted in these environments subject to the policies and regulations of this SMP. Marinas shall not be permitted; however, the expansion or alteration of a marina legally established prior to the effective date of this code may be allowed subject to the policies and regulations of this SMP.

4.
Conservancy. Boat launches, marine railways, and boathouses associated with them, may be allowed as conditional uses only. Other boating facilities serving single-family residences and community docks shall be permitted in these environments subject to the policies and regulations of this SMP. Marinas shall not be permitted.

5.
Natural. Marinas, boat launches, docks, boathouses, and marine railways are prohibited in the natural environment.

6.
Aquatic. Marina facilities, docks, and boat launches which are shoreline dependent shall be permitted in the aquatic environment subject to the policies and regulations of this SMP and to the regulations by environment applicable to the abutting shoreline area. Where a proposed boating facility abuts more than one shoreline environment, the policies and regulations of the most restrictive abutting environment shall govern.

7.
Eastsound Urban. Boating facilities shall be allowed only in accordance with moorage facility provisions specified in an adopted public access plan for public access purposes.

8.
Eastsound Marina District. Boating facilities other than marina-related uses are allowed only within the marina waterway.

9.
Eastsound Residential, Eastsound Conservancy, and Eastsound Natural. Boating facilities are prohibited.

10.
Shaw Rural. Same as urban, unless specified otherwise in the Shaw Island Subarea Plan.

11.
Shaw Rural Farm-Forest. Same as rural farm-forest, unless specified otherwise in the Shaw Island Subarea Plan.

12.
Shaw Conservancy. Same as conservancy.

13.
Shaw Natural. Same as natural.  
14.
Essential Public Facility. Docks and boat launches permitted subject to the policies and regulations of this SMP. When required, a shoreline Essential Public Facility Conditional Use Permit takes the place of a standard shoreline CUP.(Ord. 7-2005 § 13; Ord. 12–2000 § 2; Res. 145–1998; Ord. 2–1998 Exh. B § 5.5.4)
SECTION 14. SJCC 18.50.200 shall be amended to read as follows:
18.50.200
Breakwaters, jetties, and groins.

A.
Regulations.

1.
Breakwaters shall conform to all design requirements established by the State Department of Fish and Wildlife and the U.S. Army Corps of Engineers.

2.
Breakwaters shall be designed and constructed in a manner which will prevent detrimental impacts on the circulation of water, the movement of sand, and on aquatic life. The design shall also be such that impediments to navigation and to visual access from the shoreline shall be minimized.

3.
Public breakwaters shall be designed to permit pedestrian use of their surfaces where safe and feasible.

4.
Applications for breakwater permits shall include at least the following information:

a.
The purpose of the breakwater;

b.
Direction of net longshore drift, when appropriate;

c.
Direction of prevailing winds and strongest tidal current;

d.
Proposed construction materials; and

e.
Proposed method of construction.

5.
Jetties and groins may be permitted only as shoreline conditional uses.

6.
Applications for substantial development permits for jetties and groins shall include at least the following information:

a.
Purpose of proposed project;

b.
Proposed type of construction;

c.
Proposed method of construction;

d.
Direction of net longshore drift (jetties only);

e.
Source and normal destination of material to be trapped (groins only);

f.
Proposed beach feeding procedures (where appropriate); and

g.
Source and composition of materials to be used for feeding (where appropriate).

B.
Regulations by Environment.

1.
Urban. Breakwaters, jetties, and groins shall be permitted in the urban environment subject to the policies and regulations of this SMP.

2.
Rural. Same as urban.

3.
Rural Residential and Rural Farm-Forest. Same as urban.

4.
Conservancy. Floating breakwaters may be permitted in the conservancy environment if they can be made visually compatible with their surroundings. Rigid breakwaters shall be allowed only as a shoreline conditional use. Jetties and groins shall be prohibited.

5.
Natural. Breakwaters, jetties, and groins are prohibited in the natural environment.

6.
Aquatic. Breakwaters shall be permitted in the aquatic environment subject to the policies and regulations of this SMP and to the regulations by environment applicable to the abutting shoreline area. Where the proposed breakwater site abuts more than one shoreline environment, the policies and regulations of the most restrictive abutting environment shall govern.

7.
Eastsound Urban, Eastsound Residential, Eastsound Conservancy, and Eastsound Natural. Breakwaters, jetties, and groins are prohibited.

8.
Eastsound Marina District. Breakwaters, jetties, and groins are prohibited; however, this shall not preclude the maintenance, expansion or extension of the existing marina basin retaining walls and groins.

9.
Shaw Rural and Shaw Rural Farm-Forest. Same as urban.

10.
Shaw Conservancy. Same as conservancy.

11.
Shaw Natural. Same as natural. 
12.
Essential Public Facility.  Same as Urban. When required, a shoreline Essential Public Facility Conditional Use Permit takes the place of a standard shoreline CUP. (Ord. 2–1998 Exh. B § 5.5.5)
SECTION 15. SJCC 18.50.210 shall be amended to read as follows:
18.50.210
Bulkheads and Other Shoreline Structures.
A.
Regulations.
1.
These requirements apply within and waterward of the buffers required by this chapter:

a.
After the effective date of this ordinance (_____________) property owners shall be responsible for locating upland structures far enough from the shoreline to allow for natural erosive processes over the life structure which is considered to be 75 years.   

b.
With the exception of stabilization structures, other shoreline structures are prohibited if they are likely to interfere with ecosystem functions and processes, or to harm wetlands, streams or fish and wildlife habitat conservation areas.  
c.
Maintenance and repair of shoreline structures shall not result in additional loss of ecosystem function and shall not encroach waterward of existing structures. To the extent possible repairs shall be designed to reduce impacts to the nearshore ecosystem. 

d.
New and enlarged boat ramps and rails are not allowed on forage fish spawning beaches.

e. 
The following apply to all new, expanded or replacement shoreline stabilization structures allowed under this section:

i. Shoreline stabilization structures are only allowed when necessary to protect the following kinds of development existing on ____________ (the effective date of this section): 
(A) a primary upland structure; 
(B) a septic system where there is no other reasonable means of replacement;

(C) a road or driveway where there is no other reasonable means of access. 
ii. A shoreline stabilization structure may only be approved when there is conclusive evidence, documented by a geotechnical analysis prepared by a qualified professional, that:

(A) The structure, septic system or road/ driveway is imminently threatened by shoreline erosion caused by tidal action, currents or waves. Normal sloughing, erosion of steep bluffs, or shoreline erosion itself is not an adequate demonstration of a need for a stabilization structure; 
(B) Surface or subsurface drainage is not causing or contributing to instability of the bank; 
(C) The removal of upland vegetation is not causing or contributing to instability of the bank; 
(D) Non-structural measures such as planting vegetation or improving drainage are not feasible or are not sufficient; 
(E) Bioengineering or soft armoring alternatives are used unless a qualified professional demonstrates they will not be adequate; 
(F) If hard armoring is proposed, the erosion rates are such that there is a significant possibility that the structure, septic system or road will be damaged within three years;
(G) The size of the stabilization structure shall be limited to the minimum necessary and shall be located as far inland as possible. 
(H) Natural shoreline processes and functions are maintained to the greatest extent feasible. 

iii. The following shall be used as a guide in determining that a structure, septic system or road/ driveway are imminently threatened:
Staff note: San Juan Initiative staff to provide recommendations on what constitutes imminently threatened?
   
iv. When feasible, public access and ecological restoration shall be incorporated into publicly financed shoreline erosion control measures. (See public access provisions in WAC 173-26-221(4)).

v. Shoreline stabilization structures shall conform to the design requirements of the Washington Department of Fish and Wildlife. 

vi. Bank and shoreline armoring shall be designed by a professional engineer, licensed in the state of Washington, with demonstrated expertise in the hydraulic actions of shorelines. 

21.
No bulkhead to protect a single-family residence or appurtenant structures shall be constructed until the County has reviewed the proposed construction and determined that the project is or is not exempt from the shoreline permit requirements and is consistent with the policies of the SMA and this SMP. Prior to issuance of permits and approvals, the Department shall conduct a site inspection, take photos, and review plans and geotechnical reports for proposed structures to document the situation and ensure compliance with this code. Following construction the Department shall inspect the structure for compliance with approved plans and shall take photographs which will be permanently filed in the Department records. 

2.
Nonexempt bulkheads shall be permitted only when nonstructural shoreline protection, restoration, or modification techniques have been shown to be ineffective and it can be shown that one or more of the following conditions exists:

a.
Serious erosion is threatening an established use on the adjacent uplands;

b.
A bulkhead is needed and is the most reasonable method of stabilizing an existing beach condition;

c.
There is a demonstrated need for a bulkhead in connection with water-dependent or water-related commerce or industry in an appropriate environment; or

d.
A bulkhead is the most desirable method for stabilizing a landfill permitted under this master program.

3.
Bulkheads shall not be permitted in conjunction with new projects or development when practical alternatives are available.

4.
Bulkheads shall be permitted on marine feeder bluffs only where (a) a clear and significant danger to established development exists and (b) there is reasonable cause to believe that the bulkhead will in fact arrest the bluff recession and will not seriously disrupt the feeder action or the driftway.

5.
Bulkheads constructed on Class I marine beaches shall be located behind the berm.

6.
All bulkheads shall conform to the design requirements of the Washington Department of Fish and Wildlife, except where such design would be incompatible with protection of the shore process corridor and operating systems.

37.
Applications for bulkhead permits shall include at least the following information:

a.
Purpose of proposed bulkhead;

b.
Low, normal, and high elevations, when appropriate;

c.
Direction of net longshore drift, when appropriate;

d.
Type of construction proposed; and

e.
Elevation of the toe and crest of the proposed bulkhead with respect to water levels.

8.
Bulkheads shall be prohibited for any purpose if it will cause significant erosion or beach starvation.

B.
Regulations by Environment.

1.
Urban. Bulkheads shall be permitted in the urban environment subject to the policies and regulations of this SMP.

2.
Rural. Same as urban.

3.
Rural Residential and Rural Farm-Forest. Same as urban.

4.
Conservancy. Bulkheads may be permitted in the conservancy environment on marine shorelines subject to the policies and regulations of this SMP but shall not be allowed on freshwater shorelines.

5.
Natural. Bulkheads are prohibited in the natural environment.

6.
Aquatic. Bulkheads shall be permitted in the aquatic environment subject to terms under which bulkheads may be allowed in the abutting shoreline environment and to the policies and regulations of this SMP; provided, that a location landward of the OHWM is not feasible. Where permitting in the aquatic environment, bulkheads shall be constructed as close to the OHWM as possible.

7.
Eastsound Urban. Bulkheads shall be permitted in the Eastsound urban environment subject to the provision that, for properties (cf. SJCC 16.55.210(E)(2)(d) within the geographic scope of the Eastsound Waterfront Access Plan (Resolution 29–1996), new and existing bulkheads are recognized as allowable and may be newly constructed, repaired, maintained, or reconstructed in their present locations or seaward of the OHWM, subject to the regulations and permit requirements of this code.

8.
Eastsound Residential and Eastsound Marina District. Same as urban.

9.
Eastsound Conservancy. Same as conservancy.

10.
Eastsound Natural. Same as natural.

11.
Shaw Rural and Shaw Rural Farm-Forest. Same as urban.

12.
Shaw Conservancy. Same as conservancy.

13.
Shaw Natural. Same as natural.  
14
Essential Public Facility. Same as Urban. When required, a shoreline Essential Public Facility Conditional Use Permit takes the place of a standard shoreline CUP.

(Ord. 2–1998 Exh. B § 5.5.6)
SECTION 16. SJCC 18.50.310 shall be amended to read as follows:
18.50.310
Ports and water-related port facilities.

A.
General Regulations.

1.
All proposed port development activities shall be consistent with an adopted comprehensive port development plan.

2.
Industrial enterprises which are not water- dependent are not permitted to locate within any marine port area. Industrial enterprises within marine port areas which are not water-related are not permitted to locate within 200 feet of any shoreline.

3.
Utilities, roads, parking areas, docks, and other facilities which are installed or constructed to serve ports will be subject to the appropriate sections of this master program.

4.
Opportunities for public visual or physical access to port areas must be maximized; provided, that such access will not significantly interfere with port operations or endanger public health or safety.

B.
Regulations by Environment.

1.
Urban. Ports and water-dependent or water-related port facilities may be permitted as conditional uses in the urban environment, subject to the policies and regulations contained in this SMP.

2.
Rural. Ports and water-dependent or water-related port facilities directly related to the commercial fishing industry are permitted in the rural environment, subject to the policies and regulations contained in this SMP. Other water-dependent or water-related port facilities may be permitted as a conditional use.

3.
Rural Residential. Ports and water-dependent or water-related port facilities are prohibited in the rural residential environment.

4.
Rural Farm-Forest. Ports and water-dependent or water-related port facilities directly related to the commercial fishing industry are permitted in the rural farm-forest environment, subject to the policies and regulations contained in this SMP. Other port uses are prohibited.

5.
Conservancy. Ports and water-dependent or water-related port facilities are prohibited in the conservancy environment.

6.
Natural. Ports and water-dependent or water-related port facilities are prohibited in the natural environment.

7.
Aquatic. Ports and water-dependent or water-related port facilities are permitted in the aquatic environment, subject to the policies and regulations contained in this master program and to the regulations by environment applicable to the abutting shoreline area. Where the proposed port or water-dependent or water-related facility would abut more than one shoreline environment, the policies and regulations of the most restrictive abutting environment shall govern.

8.
Eastsound Urban. Port facilities are allowed only if public access is provided and if proposed port development is in accordance with a port development plan adopted as a part of this master program. Log dumping and storage, seaplane bases, marine fueling stations, sewage pump-out facilities, and industrial uses are prohibited.

9.
Eastsound Residential, Eastsound Conservancy, Eastsound Marina District, and Eastsound Natural. Ports are prohibited.

10.
All Shaw Island Environments. Ports and port facilities are prohibited.  
11.
Essential Public Facility. Ports and water-dependent or water-related port facilities may be permitted as shoreline essential public facility conditional uses subject to the policies and regulations of this SMP.(Ord. 2–1998 Exh. B § 5.5.16)
SECTION 17. SJCC 18.50.330 shall be amended to read as follows:
18.50.330
Residential development.

A.
Exemptions. The SMA specifically exempts from the substantial development permit requirements the construction of a single-family residence by an owner, contract purchaser or lessee for his or her own use, or the use of his or her family. Such construction and normal appurtenant structures must otherwise conform to this master program including any shoreline variance or conditional use permit requirements of this section. Exempt residential appurtenances are specified in SJCC 18.50.020(G).

B.
Regulations – Location and Design.

1.
Residential development is only permitted landward of the extreme high water mark, except as specifically allowed for houseboats, below.
2.
Residential development is only permitted in conformance with the protection requirements for Frequently Flooded Areas, wetlands and Fish and Wildlife Habitat Conservation Areas (SJCC 18.50.080 and 085.)
32.
If the proposed development site is within 300 feet of a Geologically Hazardous Area it shall comply with the requirements of SJCC 18.30.120. If there is evidence that a shoreline area proposed for residential development may be unstable, as indicated by the “Coastal Zone Atlas of Washington” or similar reasonable evidence, the applicant may be required to submit a geological or geohydrological report attesting to the stability of the building site, a plan for stabilizing the area, and a plan for controlling erosion during and following construction activities. Any such plan shall be prepared by a qualified, licensed professional geotechnical engineer. However, Residential structures which will require bulkheads or other shoreline fortifications at the time of construction or during the expected life of the structure (75 years) in the foreseeable future are prohibited. Evidence that such fortifications will be necessary to protect all or part of the development shall be grounds for denial of all or part of the proposed development.

3.
Mobile home courts and parks, and subdivisions for mobile homes, shall not be permitted on shorelines unless all structures can be thoroughly screened from view from both the water and the land by means of natural cover (such as trees and shrubs).

4.
Utility lines installed within subdivisions and nonexempt developments shall be placed underground and shall comply with applicable provisions of SJCC 18.50.080, 18.50.085, 18.50.130, and 18.50.350.

5.
Drainage and surface runoff from residential areas shall be controlled in conformance with SJCC 18.60.060 & 070 so that pollutants will not be carried into water bodies.

6.
In all new land divisions and multiple-unit and multifamily developments, one of the following standards shall be met:

a.
A common area of 75 feet measured landward from the ordinary high water mark shall be established along the entire waterfront of the property to be developed, and all other common area requirements of subsection (F)(2) of this section shall also be met. A minimum of one and one-quarter acres within shoreline jurisdiction shall be provided for each unit to be located within the shoreline jurisdiction. This is not a minimum lot size, however, and shall not preclude clustering of units within the shoreline jurisdiction; or

b.
At least 20 percent of the area within the shoreline jurisdiction shall be designated as common area, and all other common area requirements shall also be met. A minimum of two acres within the shoreline jurisdiction shall be provided for each unit to be located within the shoreline jurisdiction. This is not a minimum lot size, however, and shall not preclude clustering of units within the shoreline jurisdiction.

7.
In all proposed land divisions and multiple-unit and multifamily developments on shorelines the terrain, access, potential building sites, areas appropriate for common ownership, and special features of the site shall be considered in the design of the development. Allowable densities are maximum densities and are not guaranteed. The approved density shall be determined on a case-by-case basis and shall be based on considerations of topography, protection of natural resources and systems, and the intent and policies of the Shoreline Management Act, the State Environmental Policy Act, the Comprehensive Plan, this code, and this Shoreline Master Program.

The allowed density may be reduced below the maximum if SEPA analysis or other evaluation of the site or area-wide conditions demonstrates that adverse effects of development at the maximum density can be mitigated or avoided by a reduction to the approved density, and no appropriate alternative means of mitigation is available.

8.
Land clearing, grading, filling, vegetation removal or alteration of wetlands, natural drainage, and topography for residential construction shall be limited to the area necessary for driveways, buildings, and a filtered view and solar access corridors and shall conform to the requirements of SJCC 18.30.120 (Geologically Hazardous Areas); 18.60.060 and 070 (Clearing, Grading and Storm Drainage Standards); and 18.50.080 and 085 (standards for Shoreline Wetlands, Frequently Flooded and Fish and Wildlife Habitat Conservation Areas). Cleared surfaces not to be covered with gravel or impervious surfaces shall be replanted promptly with native or compatible plants (i.e., groundcovers or other plant materials adapted to site conditions which will protect against soil erosion). This applies to individual construction and shoreline subdivisions. Existing vegetation shall be used to maintain the stability and ecological functions of the site, and to visually buffer structures as viewed from the shoreline, public roads, and adjoining properties. All applications for new construction and subdivisions shall indicate any trees to be removed and removal of trees and vegetation shall be consistent with the requirements of SJCC 18.50.085.F (Requirements for Fish and Wildlife Habitat Conservation Areas). If trees are to be removed beyond those required to construct a single-family residence, then a tree removal plan shall also be submitted. The plan shall:

a.
Identify the proposed building areas and driveways and view and solar access corridors; and

b.
Demonstrate how existing natural screening will be retained while providing for construction, views, and sunlight.
Removal of trees smaller than three inches in diameter, as measured four feet above grade, shall not be restricted unless there is evidence that the shoreline is unstable The removal of smaller trees, brush, and groundcover may be restricted in unstable shorelines.
9.
All subdivisions and nonexempt residential developments shall have water supplies adequate so that groundwater quality and quantity are not endangered by over-pumping.

10.
All new waterfront subdivisions and multifamily residential developments shall prohibit moorage facilities other than mooring buoys, but allow property owners to seek approval of joint-use moorage facilities to serve the entire subdivision or development.

11.
Any parcel which constituted a legal building site prior to the adoption of this master program shall continue to constitute a legal building site regardless of the density requirements imposed by this master program. All parcels are subject to all other applicable state and County regulations.

12.
Construction of a single-family residence for the use of the owner and their family is exempt from substantial development permit requirements in accordance with WAC 173–27–040(2)(g) and SJCC 18.50.020(F). Any other single-family residential construction is subject to shoreline permit requirements. For the purposes of this SMP, the beneficial owner is an individual who is a member of a family corporation, trust, or partnership, and who is related by blood, adoption, marriage or domestic partnership to all other members of the corporation, trust or partnership.  In no case shall construction of more than one single-family residence on a single parcel owned by a family be exempt from shoreline permit requirements.

13.
Developments on waterfront parcels shall cover no more than 50 percent of the width of the parcel as measured across the seaward face of each building site from side lot line to side lot line. However, on lots less than 80 feet wide at the building line, structures may cover an area up to 40 feet wide as long as a minimum setback of 10 feet from side property boundaries is maintained.

14.
The maximum permitted height for residential structures is 28 feet. Residential structures are permitted to exceed this height only when the roof has a minimum 6-in-12 pitch which does not extend beyond a maximum height of 35 feet above the existing grade at the base of the structure. Any residential structure which exceeds a height of 35 feet above existing grade, as measured along a plumb line at any point, shall be permitted only as a conditional use. The applicant must demonstrate that the structure will not result in significant adverse visual impacts, nor interfere with normal, public, visual access to the water. The applicant must also demonstrate that there are compensating factors which make a taller structure desirable from the standpoint of the public interest. Artificially created grades to gain height advantages are prohibited.

15.
One garage building and/or one accessory dwelling unit each of which covers no more than 1,000 square feet of land area and is no taller than 16 feet above existing grade as measured along a plumb line at any point; or a combination of these uses in a single structure no larger than 2,000 square feet which is no taller than 16 feet above existing grade as measured along a plumb line at any point; or a combination of these uses in a single structure no larger than 1,000 square feet on each floor and no taller than 28 feet above existing grade. Accessory dwelling units must also meet the requirements of SJCC Chapter 18.40.
16.
Division of land that would exceed maximum density standards may be allowed by conditional use if the following circumstances are also demonstrated by the owners:

a.
The property is not located within a natural shoreline environment designation.

b.
The property is occupied by existing, individually owned single-family dwelling units that exceed currently allowable maximum residential density standards and all such units are documented to have existed on the property before May 28, 1976.

c.
All the dwelling units have been maintained on the site consistent with nonconforming use standards in WAC 173–14–055, as amended, and have not been abandoned or removed from the property since May 28, 1976.

d.
There is no history of use or occupancy other than for residential or vacation residential purposes for the owners’ personal use and that of their nonpaying guests.

e.
There is evidence of an adequate approved water supply for each unit accepted in writing by the County sanitarian.

f.
There is an approved septic system for each unit or there is documentation that a functioning septic system exists to serve each unit and that adequate drainfield reserve area exists.

g.
The proposal is designed to allow the simultaneous transfer or division of each ownership interest in the property.

17.
Any conditional use permit granted to allow transfers of individual ownerships in property owned and developed as described in subsection (B)(16) of this section shall include the following conditions, at a minimum:

a.
Conditional use permit approval shall not itself constitute a legal division or transfer of land ownership. The property owners must simultaneously effect a legal division or segregation of property attached to each residential unit, under all applicable state and County laws before any transfer of individual units may occur. Such division or segregation must be initiated within two years of the effective date of the conditional use permit.

b.
Residential density on the property shall not exceed that expressly provided for in subsection (B)(16) of this section.

c.
Residential use and development shall be restricted to single-family units and residential accessories only.

d.
The entire parcel owned in common shall be restricted to prohibit a residential density in excess of that made legally nonconforming on May 28, 1976.

19.
Miscellaneous Exceptions. The lot coverage and setback requirements of subsections (B)(13) and (D) of this section shall not apply to those parcels which are less than 0.3 acres in size, where the parcel boundaries were approved in a division of land before December 31, 1990. If the lot document approving a division of land establishes different coverage and setback standards from those in subsections (B)(13) and (D) of this section, the standards on the document approving the division of land shall control. Lot coverage and setback standards of this section may be waived by the decisionmaking body if necessary to accommodate actual development legally established on the affected property. Land division must occur according to the subdivision or short subdivision standards in the County code or by condominium standards under state law.

C.
Prohibited Uses and Activities.

1.
New residential structures and accessory structures are prohibited over water or floating on the water, except as specifically allowed in this chapter.

2.
Subdivisions and nonexempt residential structures, including accessory uses, which will exceed the physical capabilities of the proposed site to absorb the resulting impacts shall not be approved.

3.
Residential development within floodways, wetlands, and other hazardous (such as steep slopes and areas with unstable soils or geologic conditions) or environmentally sensitive areas shall only be allowed subject to the regulations of the environmentally sensitive areas overlay district as specified in this code (SJCC 18.30.110 through 18.30.160).

4.
The creation of landfills in water bodies or their associated wetlands for the purpose of residential development is prohibited.

D.
Regulations – Setback Standards.
1.
a. All structures shall be set back from water bodies and associated wetlands sufficiently to protect natural resources and systems from degradation in conformance with the requirements of 18.50.080 and 085. 
ba.
All structures shall be set back a safe distance behind the tops of feeder bluffs, as determined by a licensed geotechnical engineer. At a minimum this set back shall conform to the requirements of SJCC 18.30.120 (Geologically Hazardous Areas), 18.50.080 and 085 (Shoreline wetlands, frequently flooded and fish and wildlife habitat conservation areas) and shall be great enough to allow for a 100 foot vegetative buffer between the structure and the ordinary high water mark of the shoreline after 75 years of erosion (the estimated life of a structure).  
cb.
Every residential structure built at a beach site shall be located landward of the berm or bank, as dictated by the topography, to assure protection of the beach site. 
2.
Residential structures shall be located behind the treeline and set back a minimum of 50 feet from the OHWM, top of bank or berm, whichever is greater. plus a sufficient distance to protect wetland and shoreline buffers required by SJCC 18.50.080 and 085. This 50 foot minimum setback applies regardless of whether a site specific Conservation Area Stewardship Plan is submitted.    
Residential structures are also subject to the following:
a.
Setbacks from wetlands associated with shorelines (Chapter 173–22 WAC) shall be measured from the natural edge of these features.

b.
If there is no natural screening or if the shoreline area is cleared so as to preclude natural screening before a building permit application is approved, then a minimum setback of 100 feet from the OHWM or from the top of bank or berm, whichever is greater, will apply regardless of the environment designation and regardless of whether a site specific Conservation Area Stewardship Plan is submitted.

c.
A setback less than the minimums specified above may be authorized by the administrator only if it will result in a lesser environmental or visual impact.

d.
For parcels with less than 200 feet of frontage along the shoreline, If existing houses on adjoining waterfront lots are closer than the specified minimum setback, a lesser setback may be authorized by the director administrator. This setback may be equal to the average setback of existing houses on adjacent lots, if the minimum setback would cause obstruction of views from the building site due to the location of existing houses and if consistent with other applicable regulations in this master program.
Staff Note: The above exemption needs to be considered for small parcels with existing homes on either side. According to a computer analysis, we have 51 undeveloped shoreline parcels that are less than or equal to 1 acre in size, and 25 that are less than or equal to ½ acre in size. Continuing to allow the exemption for all parcels, however, will result in a net loss of habitat which will not meet the requirements of the Growth Management Act.  

The proposed frontage distance is based on that needed to meet shoreline setback and buffer requirements and allow for a 90 degree view from the middle of the parcel. i.e. for a house set back 100 feet, 200 feet of frontage would be necessary for a 90 degree view. If there are going to be different buffer requirements for different types of shoreline, or if the buffers need to be increased to 200 feet as directed in the correction to the Biological Opinion recently released by the National Marine Fisheries Service, then this frontage distance would need to be increased (allowing more parcels to use this provision).

e.
Nonconforming structures may be expanded in conformance with SJCC 18.50.080, 18.50.085,  18.80.110 and WAC 173-27-080 except that structures which existed prior to 1991, and that were expanded between 1991 and __________(the effective date of this ordinance) cannot exceed the following limits when compared to the structure that existed in 1991 single-family residential development, made nonconforming by the above setback regulation in 1991, shall be subject to the standards contained in Chapter 173–27 WAC (Permits for Development on Shorelines of the State); provided, that:

i.
A nonconforming residence of 2,000 square feet or smaller may be expanded by an amount equal to the existing floor area of the residence as long as the resulting total floor area does not exceed 2,000 square feet, or the existing floor area may be increased by an amount not to exceed 25 percent, whichever is larger. A nonconforming residence with an existing floor area in excess of 2,000 square feet may be expanded by no more than 25 percent of the total existing floor area. In no case shall any portion of the expansion be located seaward of the most seaward point of the existing residence. For the purposes of this computation, floor area shall include all areas enclosed within the walls of the house and all attached decks and porches.

ii.
Additions to nonconforming residences shall conform to all other applicable shoreline regulations as well as to other applicable County and state regulations.

iii.
A nonconforming residence may be expanded incrementally if the ultimate expansion does not exceed the maximum allowable increase in floor area over that existing on the effective date of this regulation.

iv.
For purposes of this section, “residence” shall mean the primary residential structure on the property. Accessory dwelling units and other accessory residential structures are not included.

3.
Building setbacks and buffers from shorelines must be established as conditions of preliminary plat approval in all new waterfront subdivisions and short subdivisions. A plat restriction must specify the required setbacks and buffers and all building setbacks and buffers must be shown on the face of the plat. Once a building setback line is determined, removal of trees seaward of the setback line shall be expressly limited in plat restrictions. Tree removal restrictions in SJCC 18.50.080 and 085, and subsection (B)(8) of this section will also apply.
3.
Building setbacks from shorelines must be established as conditions of preliminary plat approval in all new waterfront subdivisions and short subdivisions. A plat restriction must specify the required setbacks and all building setbacks must be shown on the face of the plat. Once a building setback line is determined, removal of trees seaward of the setback line shall be expressly limited in plat restrictions. Tree removal restrictions in subsection (B)(8) of this section will also apply.

E.
Regulations – Accessory Use.

1.
Accessory structures which are not water-dependent shall not be permitted seaward of the most landward extent of the residence. If this regulation would result in greater adverse impacts on shoreline features or resources or would conflict with other applicable regulations of this master program, the administrator may authorize by written findings and determination an alternative location without requiring a shoreline variance permit.

2.
The following accessory uses and developments, when associated with an exempt single-family residence, are defined as “normal appurtenances” and are therefore exempt as provided in SJCC 18.50.020(F)(2)(g):

a.
One garage building and/or one accessory dwelling unit each of which covers no more than 1,000 square feet of land area and is no taller than 16 feet above existing grade as measured along a plumb line at any point; or a combination of these uses in a single structure no larger than 2,000 square feet which is no taller than 16 feet above existing grade as measured along a plumb line at any point; or a combination of these uses in a single structure no larger than 1,000 square feet on each floor and no taller than 28 feet above existing grade. In no case shall an accessory dwelling unit exceed 1,000 square feet;

b.
No more than two separate outbuildings no larger than 200 square feet each, no taller than 16 feet above average grade level, and not used for human habitation; provided, that in addition, one outbuilding for any other residential purpose may be substituted for an accessory dwelling unit or garage if the structures do not exceed size limits specified in subsection (E)(2)(a) of this section; and

c.
Grading (excavation and fill) of up to the maximum cubic yardage allowed by state law (see WAC 173–27–040(g)) for foundations and a driveway, plus any additional grading necessary for an individual on-site sewage disposal system.

3.
A shoreline substantial development permit shall be required for construction of any nonexempt accessory development on a single parcel within 200 feet of the ordinary high water mark. Construction of an accessory dwelling unit that will be used for vacation rental (short-term) or long-term rental is not exempt. Any grading in excess of the amount exempt under SJCC 18.50.020(F)(2)(g) shall be subject to substantial development permit requirements.

4.
Accessory structures which are not specified in this section as normal appurtenances to a residential use shall be permitted only as conditional uses.

5.
Vacation rental or transient occupancy of a single-family residence or an accessory dwelling unit is subject to the applicable provisions of this section, the performance standards in SJCC 18.40.270 and the permit requirements specified in UDC Tables 3.1 and 3.2 in SJCC 18.30.030 and 18.30.040.

6.
Every accessory dwelling unit in the shoreline must be located in a way that maintains the single-family appearance and shall also meet the performance standards for accessory dwelling units set forth in SJCC 18.40.240.

F.
Regulations – Public/Visual Access.

1.
Opportunities for physical and visual public access to the shoreline shall be considered in review of residential subdivisions and nonexempt developments. Physical public access shall be based on an adopted County public access plan.

2.
Land divisions and multiple-unit or multifamily unit developments shall provide a usable shoreline common area of reasonable size for the number of dwelling units in the development. In addition to the designated common area(s), there shall be appropriate easements dedicated to provide land access to the common area(s) to all property owners within the development. In all new subdivisions, standards for care and maintenance of shoreline common areas shall appear on the face of the plat and shall be consistent with the provisions of this SMP.

a.
If tidelands are privately owned, the area between ordinary high tide and the line of extreme low tide shall be dedicated to all property owners in the development as a part of the common area.

b.
In locations where, as a result of topography or sensitive features of the site, such as natural marshes, swamps, or unstable, eroding bluffs, the application of this provision would not be feasible or would create a potential hazard, the administrator may authorize the designation of a different waterfront common area.

G.
Houseboats.

1.
Location. Houseboats are prohibited on state-owned aquatic land and shall be allowed only within a portion of a marina located within the shoreline jurisdiction of an activity center which has been granted shoreline substantial development permit approval for houseboat moorages. Houseboat moorage spaces shall be limited to those areas within a marina specifically identified on approved project plans for this use and the allotted area shall not exceed 10 percent of overall moorage space. The maximum square footage and height of any houseboat unit shall be specified in the project approval and shall prevent minimize adverse impacts on the scenic qualities of the shoreline. Individual houseboat moorages are prohibited.

2.
Standards. Houseboat moorage proposals shall demonstrate that:

a.
Houseboat units will be connected to an approved sanitary sewer or other approved upland waste disposal system with demonstrated capacity to serve the number of units proposed, and that greywater will also be discharged to such a system;

b.
Houseboat units will be connected to an approved potable water supply with demonstrated capacity to serve the number of units proposed;

c.
Materials used in the maintenance of houseboats moored at the marina will not result in contaminants or debris entering the water; and

d.
Location of the houseboat area shall ensure that at least six feet of water depth shall be maintained at low water and that grounding at low tides will be prevented.

H.
Regulations by Environment.

1.
Urban. Residential development shall be permitted in the urban environment subject to the policies and regulations of this SMP.

2.
Rural. Residential development shall be permitted in the rural environment subject to the policies and regulations of this SMP.

3.
Rural Residential. Same as rural.

4.
Rural Farm-Forest. Same as rural.

5.
Conservancy. Residential development shall be permitted in the conservancy environment subject to the policies and regulations contained in this master program. No residential land division or other form of multiple-unit residential development shall be allowed unless conservancy values are fully recognized and protected.

6.
Natural. Residential development shall not be permitted in the natural environment; provided, that the owner of an existing parcel of record may construct a single-family residence and appurtenant structures for his or her own use. Vacation (short-term) rental of a single-family residence or accessory dwelling unit is prohibited. Land division is prohibited. Alteration of natural topography and vegetation shall be restricted to that which is absolutely necessary for the construction of the structure(s) and access to them. Alteration of the land-water interface is prohibited.

7.
Aquatic. Residential development, except for permitted houseboats, is prohibited in the aquatic environment.

8.
Eastsound Urban. Same as urban. Multifamily developments shall include provisions for public shoreline access.

9.
Eastsound Residential District. Residential development is allowed subject to this master program and the applicable provisions of the Eastsound Subarea Plan. Multifamily developments shall include provision for public shoreline access.

10.
Eastsound Marina District. Residential development is allowed in accordance with the marina district section of the Eastsound Subarea Plan.

11.
Eastsound Conservancy. Same as conservancy.

12.
Eastsound Natural. Same as natural.

13.
Shaw Rural. Same as rural, except that residential transient accommodations (vacation rental of a residence or ADU) by themselves or in combination with any commercial use shall be prohibited.

14.
Shaw Rural Farm-Forest. Same as rural farm-forest, except that residential transient accommodations (vacation rental of a residence or ADU) by themselves or in combination with any commercial use shall be prohibited.

15.
Shaw Conservancy. Same as conservancy, except that residential transient accommodations (vacation rental of a residence or ADU) by themselves or in combination with any commercial use shall be prohibited.

16.
Shaw Natural. Same as natural.  (Ord. 7-2005 § 15 & 16; Ord. 21–2002 § 6; Res. 5–2002 §§ 2, 3; Ord. 12–2000 § 2; Res. 145–1998; Ord. 2–1998 Exh. B § 5.5.18)

SECTION 18. SJCC 18.50.340 shall be amended to read as follows:
18.50.340
Transportation facilities.

A.
Regulations – General.

1.
Transportation facilities located in shoreline areas must be designed and maintained to prevent erosion and to permit the natural movement of surface water.

2.
The filling of wetlands for the construction of transportation facilities is not permitted unless it can be clearly shown that no feasible alternative exists.

3.
All overburden, debris, and other waste material resulting from the construction of transportation facilities shall be disposed of in a fashion which will prevent their entry into any water body.

4.
Excess construction materials shall be removed from the shoreline immediately following completion of the construction project.

5.
Where appropriate, provisions for pedestrian access to or along the water shall be included in the plans for all new public transportation facilities.

6.
Commercial watercraft and seaplane operations at public access points require a substantial development permit.

B.
Regulations – Roads (Public and Private).

1.
Primary roads shall not be constructed in shoreline areas where an alternative upland alignment is feasible and practical.

2.
Primary roads which must be constructed through shoreline areas shall follow the shortest, most direct route possible, consistent with protection of the physical environment and the shore process corridor and its operating systems.

3.
Road alignments shall be designed to fit the topography so that alterations of the natural site conditions will be minimized.

4.
Cut and fill slopes shall be stabilized and, where appropriate, planted with native vegetation.

5.
Roadside brush shall be controlled by mechanical rather than chemical means.

6.
Roads shall not be constructed on or seaward of a beach berm.

7.
Roads shall be set back a safe distance behind the tops of feeder bluffs.

8.
Drainage and surface runoff from roads and road construction or maintenance areas shall be controlled so that pollutants will not be carried into water bodies.

C.
Regulations – Parking.

1.
Parking areas shall not be located on shorelines unless it can be shown that the parking area is an essential accessory to a permitted use and that it could not feasibly be located on the upland site. Parking areas designed to serve ferry terminals shall be permitted on the shorelines.

2.
Parking areas permitted on shorelines shall be located landward of the uses they are designed to serve, unless an alternative orientation would reduce the adverse impacts. They shall be no larger than is absolutely necessary and, where appropriate, shall be screened from view.

3.
Upland parking areas serving shoreline uses shall be linked to those uses by safe, pedestrian accesses.

4.
Parking is prohibited over water.

5.
Parking facilities shall be designed and landscaped to prevent minimize adverse impacts to adjacent shorelines and properties. Landscaping shall consist of native vegetation or species contained in an approved landscape plan. Vegetation shall be planted in the planting season prior to completion of the parking area. Plantings must provide effective screening within three years of project completion and through maturity of the species.

D.
Regulations – Airports, Airfields and Airstrips. Airports, airfields and airstrips are prohibited within the shoreline jurisdiction.

E.
Regulations – Ferry Terminals.

1.
Ferry terminals and their related parking areas shall be located, designed, and constructed to minimize their impacts on shoreline natural resources and systems.

2.
Subsection (B) of this section applies to ferry terminals.

F.
Regulations – County Docks.

1.
County docks shall be located only on islands served by County roads.

2.
Overnight moorage shall not be allowed at County docks.

3.
County docks shall be designed and located to minimize impacts on the shoreline environment.

G.
Regulations – Float Plane Facilities. (See the definition of “float plane” in Chapter 18.20 SJCC.)

1.
Use of docks for scheduled commercial float plane service shall be allowed only in public or private marinas or established port areas and shall be subject to conditional use permit for float plane use.

2.
Use of docks for regular float plane access or moorage shall be allowed only at public or private marinas or private community docks and shall be subject to a shoreline conditional use permit for float plane use.

3.
Any shoreline conditional use permit for float plane use shall specify:

a.
Taxiing patterns to be used by float planes that will minimize noise impacts on area residents and wildlife and minimize interference with navigation and moorage;

b.
Fuel spill and oil spill clean-up materials and fire-fighting equipment commensurate with the size of the facility and use by float planes; and

c.
Hours of the day in which float plane access is allowed.

4.
Float plane access shall be prohibited at County road ends, County parks, and at freshwater shorelines at the point where public shoreline access exists.

H.
Regulations – Barge Landing Sites and Facilities.

1.
Barge landing sites and facilities shall not be approved until:

a.
It can be shown by the applicant that existing facilities are not adequate or feasible for use;

b.
Alternative access is not adequate or feasible;

c.
The feasibility and determination of demand for a multiple-user facility has been thoroughly investigated; and

d.
The applicant shall have the burden of providing the information requested for subsections (A), (B), and (C) of this section, and shall provide this information in a manner prescribed by the administrator.

2.
Barge landing sites and facilities shall be located, designed, constructed, and maintained in a manner which provides the least adverse impacts to the shoreline environment and which maximizes the opportunity to serve multiple users on a given island.

3.
The development of a facility for barge landing, or the use of an unimproved shoreline area for a barge landing site, shall be subject to conditional use.

I.
Regulations by Environment.

1.
Urban. Transportation facilities shall be permitted in the urban environment, subject to the policies and regulations contained in this master program.

2.
Rural. Same as urban; provided, that barge landing sites and facilities shall be allowed only on non-ferry-served islands if the site will serve multiple users on the island affected, subject to the policies and regulations of this SMP.

3.
Rural Residential. Pedestrian trails shall be permitted in the rural residential. Roads shall be permitted where no feasible alternative exists. Barge landing sites and facilities are prohibited.

4.
Rural Farm-Forest. Same as conservancy.

5.
Conservancy. Pedestrian trails shall be permitted in the conservancy environment. Roads and parking areas serving permitted uses shall be permitted where no feasible alternative exists; ferry terminals may be permitted as conditional uses where it can be shown that no feasible alternative exists and that the public interest clearly would be better served by construction of the facility. Barge landing sites and facilities may be allowed in the conservancy environment only on non-ferry-served islands if the site will serve multiple users on the island affected, and the applicant demonstrates that conservancy shoreline resources will not be materially harmed. Parking lots and other transportation facilities shall not be permitted.

6.
Natural. Transportation facilities shall not be permitted in the natural environment; provided, that pedestrian or fire trails may be permitted if they would not significantly degrade the values which warrant the designation of the area as natural.

7.
Aquatic. Transportation facilities in the aquatic environment shall be limited to terminals serving waterborne traffic and essential crossings of shorelines by land-based facilities.

8.
All Eastsound Environments. Public streets, driveways, and pedestrian paths shall be allowed in accordance with the Eastsound Subarea Plan. Parking areas serving other uses allowed in this environment shall be allowed, subject to the policies and regulations of this master program. Other transportation facilities are allowed by conditional use.

9.
Shaw Rural. Same as rural.

10.
Shaw Rural Farm-Forest. Same as rural farm-forest.

11.
Shaw Conservancy. Same as conservancy.

12.
Shaw Natural. Same as natural.  
13.
Essential Public Facility. Transportation facilities shall be permitted subject to the policies and regulations of this master program. When required, a shoreline Essential Public Facility Conditional Use Permit takes the place of a standard shoreline CUP. (Res. 64–2001; Ord. 10–2000; Ord. 2–1998 Exh. B § 5.5.19)
SECTION 19. SJCC 18.50.350 shall be amended to read as follows:
18.50.350
Utilities.

A.
Regulations – General.

1.
In shoreline areas, utility transmission lines, pipelines, and cables must be placed underground unless demonstrated to be infeasible. Further, such lines must utilize existing rights-of-way whenever possible. Proposals for new corridors in shoreline areas involving water crossings must fully substantiate the infeasibility of existing routes.

2.
Utility development must, through coordination with government agencies, provide for compatible multiple use of sites and rights-of-way. Such uses include shoreline access points, trails, and other forms of recreation and transportation systems, providing such uses will not unduly interfere with utility operations or endanger public health and safety.

3.
Sites disturbed for utility installation must be stabilized during and following construction to avoid adverse impacts from erosion. Utility installations within Geologically Hazardous Areas must conform to the requirements of SJCC 18.30.120, and shall be constructed to prevent significant impacts to the visual qualities and natural conditions of the shoreline. 
4.
Immediately following the completion of utilities installation or maintenance projects on shorelines, disturbed areas must be restored to pre-project configurations, replanted with appropriate native local vegetation, and the vegetation maintained until it is firmly established. 

5.
Utility lines, pipes, stations, plants, and other apparatus shall not be installed in shoreline areas unless there is no feasible alternative.

6.
Utility lines shall be installed underground. Desalination intake and discharge lines shall be located underground wherever feasible, except for that portion located underneath or along any docks, piers, walkways, stairs, or other shoreline improvements located on the site.

7.
Underwater cables which must cross shorelines shall be installed underground from the water line to the tree line, unless otherwise authorized by the County. The County shall authorize variances from this regulation only for good cause.

8.
Where installation of utility lines, pipes, or other apparatus in shoreline areas is approved, clearing shall be confined to that which is absolutely necessary to permit the installation and to prevent interference by vegetation once the system is in operation.

9.
Where utility lines, pipes, or other apparatus must cross shoreline areas, they shall do so by the route which will cause the least damage to the shoreline, both physically and visually.

10.
Drainage and surface runoff from utility installation areas shall be controlled so that pollutants will not be carried into water bodies.

11.
Applications for outfalls and underwater pipelines that transport substances harmful or potentially harmful to aquatic life or water quality shall not be approved unless the applicant has demonstrated that no significant adverse impacts will result. Desalination and reverse osmosis brine discharge is not considered to be potentially harmful to aquatic life or water quality provided all required state and federal requirements are met.
12.
Utilities shall conform to the requirements of SJCC 18.50.080 and 085.
B.
Regulations – Desalination.
1.
When feasible, desalination intake and discharge lines must be located together along existing paths and trails, and or connected to existing docks, stairways, or other features as opposed to new and separate structures and beach access structures wherever feasible.

2.
Desalination and reverse osmosis systems on shorelines that are known or demonstrated to be eroding bluffs, unstable bluffs, eroding beaches, or exposed cliffs, will require design and engineering which will assure that no significant visual or environmental impacts will be created and that effects on the natural shoreline conditions will be minimized.

3.
All desalination and reverse osmosis production equipment and necessary pumping equipment, utility connections, and pipelines must be located and designed to blend in with the natural surroundings to the extent feasible to reduce visual impacts. Existing vegetation and terrain features must be used whenever possible for screening.

4.
Desalination and reverse osmosis facilities and lines must not impede public access to public tidelands or materially interfere with normal public use of and navigation within public waters. Intake lines shall not float on the surface.
5.
Desalination and reverse osmosis systems will not be allowed for the purposes of providing the primary water supply within new subdivisions and short subdivisions. Such facilities may be allowed for the purpose of supplying water for an established community water system.

6.
Desalination intake and discharge lines shall be located underground wherever feasible, except for that portion located underneath or along any docks, piers, walkways, stairs, or other shoreline improvements located on the site.

7.
Desalination and reverse osmosis brine discharge from small scale facilities (those producing less than 33,000 gallons of potable water per day) is not considered to be potentially harmful to aquatic life or water quality provided all required state and federal requirements are met.

8.
All desalination and reverse osmosis installations shall comply with the following regulations:

a.
The intake and discharge lines must be trenched, run, or located together except where necessary to provide adequate separation between intake and discharged water.

b.
The intake and discharge lines must be engineered so as to not materially interfere with normal public use of public tidelands or navigation. The intake point shall not float on the surface.

c.
Intake and discharge lines must not be placed through or over any known or discovered archaeological resources, unless the location is approved by the Washington Office of Archaeology and Historic Preservation.

d.
The use of existing wells with salt water contamination or intrusion as the intake source for desalination or reverse osmosis systems is prohibited unless specifically authorized by the County department of health and community services.

e.
The use of pre-filtration beach wells located landward of the line of mean lower low water is allowed provided all state and federal requirements are met.

9. 
A detailed assessment of conditions at the proposed location and an analysis of the impact of the project, are required for desalinization facilities producing more than 33,000 gallons of potable water per day. Projects that cannot mitigate their impacts, and that will negatively affect marine habitats and species, shall be denied. The applicant is responsible for all County costs incurred in the processing of these applications, including the cost associated with third party review of plans by a qualified professional. When third party review is necessary, the County may require pre-payment of estimated review fees.  
10. Intake assemblies for desalinization facilities shall be designed using best available technology to avoid the impingement and entrainment of marine animals.  Discharge lines shall be designed to facilitate rapid dispersion.
11. The use of shallow beach wells or infiltration galleries for intake filtration is allowed provided all state and federal requirements are met and the facility is installed landward of the line of mean lower low water.
12. For desalinization facilities constructed after _______________(the effective date of this ordinance), cleaning of membranes on-site is prohibited.  For existing facilities, cleaning on-site is allowed, provided that cleaning chemicals can be disposed of at an approved waste disposal facility.  Other maintenance, such as flushing and “pickling” with sodium metabisulfate is allowed.
13.  As a condition of approval, new desalinization facilities shall sample salinity at the discharge site when the plant is put into operation using sampling protocols approved by the Department.
14. The use of wells with seawater intrusion and land disposal of discharge from desalination or reverse-osmosis systems is prohibited.

C.
Regulation by Environment.

1.
Urban. Utility facilities shall be permitted in the urban environment subject to the policies and regulations contained in this master program.

2.
Rural, Rural Residential, and Rural Farm-Forest. Same as urban.

3.
Conservancy. Utility transmission, distribution, or collection facilities are permitted in the conservancy environment subject to the policies and regulations contained in this master program; provided, that the applicant can demonstrate that no feasible alternative exists, and that the utility line shall follow a route which will prevent minimize the adverse impacts on the physical and visual resources of the area. Desalination and reverse osmosis systems shall be permitted in the conservancy environment subject to the policies and general regulations contained in this master program.

4.
Natural. Utility facilities shall not be permitted in the natural environment; provided, that facilities which must cross the shoreline in order to cross a water body may be installed, subject to the policies and regulations contained in this master program, if no feasible alternative location exists and if the facility is installed underground. Desalination and reverse osmosis systems shall be permitted in the natural environment only for a single-family residence, subject to the policies and general regulations contained in this master program and only if serving a use allowed in the natural environment.

5.
Aquatic. Utility transmission and collection facilities shall be permitted in the aquatic environment subject to the policies and regulations contained in this master program; provided, that no feasible alternative exists. Desalination and reverse osmosis systems shall be permitted in the aquatic environment subject to the policies and general regulations contained in this master program.

6.
Eastsound Urban. Utility service offices and distribution facilities shall be allowed only on non-waterfront parcels. Commercial radio, television, and telecommunications broadcast and relay towers are prohibited. No other utility development is allowed except as necessary to provide utilities to other uses allowed in this environment. Desalination and reverse osmosis systems shall be permitted in the Eastsound urban environment in conformance with this master program.

7.
Eastsound Residential, Eastsound Marina, Eastsound Conservancy, and Eastsound Natural. Utility development necessary to serve other uses allowed in these environments shall be allowed. Other utility development shall be prohibited. Desalination and reverse osmosis systems shall be permitted in these environments in conformance with this master program.

8.
Shaw Rural. Same as rural.

9.
Shaw Rural Farm-Forest. Same as rural farm-forest.

10.
Shaw Conservancy. Same as conservancy.
11.
Shaw Natural. Same as natural.  
12.
Essential Public Facility. Utility facilities shall be permitted subject to the policies and regulations of this master program. When required, a shoreline Essential Public Facility Conditional Use Permit takes the place of a standard shoreline CUP. (Ord. 2–1998 Exh. B § 5.5.20)Article IV.

SECTION 20. SJCC 18.50.360 shall be amended to read as follows:
Shoreline Modification Regulations

18.50.360
General shoreline modification activities.

A.
Regulations.
Staff note: this section needs to be coordinated with the previous section on shoreline stabilization structures.
1.
All applicable federal and state permits shall be obtained and complied with in the construction and operation of shoreline stabilization and flood protection works. 
2.
All new development activities shall be located and designed to prevent or minimize the need for shoreline stabilization over the life of the structure (75 years).

3.
The County shall require and utilize the following information during its review of shoreline stabilization and flood protection proposals:

a.
Project purpose;

b.
Hydraulic characteristics of water bodies within one-quarter mile on each side of proposed project;

c.
Existing shoreline stabilization and flood protection devices within a quarter of a mile on each side of proposed project;

d.
Construction material and methods;

e.
Physical, geological and soil characteristics of the area:

f.
Predicted impact upon area shore and hydraulic processes, adjacent properties, and shoreline and water uses; and

g.
Alternative measures (including nonstructural) which will achieve the same purpose.

4.
The County shall require and utilize the following information in its review of all shoreline modification proposals:

a.
Construction materials (e.g., materials used, dimensions, design);

b.
Method of construction (e.g., source of backfill, erosion controls);

c.
Location of project relative to toe and crest of uplands and upland structures;

d.
Ordinary, low, and high water elevations;

e.
Net direction of littoral drift and tidal currents (if any);

f.
General direction and speed of prevailing winds;

g.
Profile rendition of beach and uplands;

h.
Beach type, slope, and material;

i.
Uplands type, slope, and material;

j.
Soil types (SCS);

k.
Physical or geologic-stability of uplands; and

l.
Potential impacts upon area shore processes, adjacent properties, and upland stability.

5.
Shoreline stabilization measures shall not be designed and constructed in such a manner as to result in channelization of normal stream flows.

6.
Stream channel direction modification, realignment, and straightening are prohibited unless they are essential to uses that are consistent with this SMP.

7.
Shoreline stabilization shall not be designed in a manner that will permit scouring of the beach at the toe of protective devices nor erosion on the level of the seaward beach.

8.
Upon project completion, all disturbed shoreline areas shall be restored to as near pre-project configuration as possible and replanted with native vegetation.

9.
Shoreline stabilization and flood protection works are prohibited in wetlands and on point and channel bars. They are also prohibited in salmon and trout spawning areas except for fish or wildlife habitat enhancement.

B.
Regulations by Environment.
1.
Urban. Shoreline modification for stabilization and flood control works shall be permitted in the urban environment subject to the policies and regulations of this SMP.

2.
Rural, Rural Residential, and Rural Farm-Forest. Shoreline modification for stabilization and flood control works shall be permitted in the these environments subject to the policies and regulations of this SMP.

3.
Conservancy. Shoreline modification for stabilization and flood control works shall be allowed only by conditional use within the conservancy environment.

4.
Natural. Shoreline modification for stabilization and flood control works shall be prohibited in the natural environment.

5.
Aquatic. Shoreline modification for stabilization and flood control works shall be permitted in the aquatic environment subject to the policies and regulations of this SMP and to the regulations by environment for the abutting shoreline area. Where the proposed site abuts more than one shoreline environment, the policies and regulations of the most restrictive abutting environment shall govern.

6.
Eastsound Urban and Eastsound Marina District. Shoreline modification for stabilization and flood control works shall be allowed in these environments only as a conditional use and only if it is necessary to maintain or improve public recreational facilities or to protect public safety.

7.
Eastsound Residential. Only those shoreline modifications for stabilization and flood control which are necessary to protect public uses may be allowed.

8.
Eastsound Conservancy and Eastsound Natural. Shoreline modification for stabilization and flood control works are prohibited in these environments.

9.
Shaw Rural and Shaw Rural Farm-Forest. Same as rural.

10.
Shaw Conservancy. Same as conservancy.

11.
Shaw Natural. Same as natural.  
12.
Essential Public Facility. Shoreline modification for stabilization and flood control shall be permitted subject to the policies and regulations of this master program. When required, a shoreline Essential Public Facility Conditional Use Permit takes the place of a standard shoreline CUP. (Ord. 2–1998 Exh. B § 5.6.1)
SECTION 21. SJCC 18.80.110 shall be amended to read as follows:
18.80.110
Shoreline permits, and exemptions and non-conforming uses procedures.
A.
Purpose and Applicability.
1.
This section includes the procedures necessary to ensure that the provisions of the Shoreline Master Program (Element 3 of the Comprehensive Plan and Chapter 18.50 SJCC) are implemented and enforced, and to ensure that all persons affected by the master program are treated in a fair and equitable manner.

2.
This section applies to all lands and waters within the jurisdiction of the master program and to all persons and agencies as described in Chapter 18.50 SJCC.

3.
The following are referred to as “shoreline permits” and are subject to this review process:

a.
Shoreline substantial development permits.

b.
Shoreline conditional use permits, which may be requested for include:

i.
Uses which are permitted under the provisions of the master program only as conditional uses;

ii.
The expansion of nonconforming structures uses; and

iii.
Uses which are unnamed or not contemplated in the master program.

While non-conforming structures can be expanded with a Conditional Use Permit, prohibited uses within shoreline jurisdiction may not be enlarged or expanded. Unless expressly stated otherwise, nonconforming structures and uses shall be subject to the provisions of WAC 173-27-080. 

c.
Shoreline Essential Public Facility Conditional Use Permits.

dc.
Shoreline variances.

B.
Notice of Application for Shoreline Permit.
1.
Notice of application and a public hearing are is required for shoreline permit applications as provided in SJCC 18.80.030 and 18.830.040.

2.
The administrator shall submit notice of shoreline permit applications to the appropriate subcommittee (by commissioner district) of the planning commission.

3.
Applications for shoreline permits shall be circulated to the director of the University of Washington Friday Harbor Laboratories for comment as a reviewing agency.

C.
Administrative Responsibilities. The director administrator’s responsibilities are set forth in SJCC 18.50.010(E).

D.
Consolidated Permit Processing.
1.
For a proposal that involves two or more shoreline permits and/or other project permits, such applications shall be consolidated under the “highest” procedure (i.e., the right-most applicable column in Table 8.1) required for such permits or processed individually under each of the procedures identified by this code. The applicant may request the consolidation of hearings with other local, state, regional, federal or other agencies in accordance with RCW 36.70B.090 and 36.70B.110. (See also SJCC 18.80.020(B)(2), Consolidated Permit Processing, and SJCC 18.80.140(H), Consolidated Appeal Hearings.)

2.
The decisionmaker shall provide copies of the findings of facts for all shoreline permits handled in accordance with this section to the board of County commissioners and the planning commission.

E.
Decisionmaking Authority. The hearing examiner has authority to conduct public hearings and issue decisions, with or without conditions, on all shoreline permits take the following actions:

1.
Based upon the criteria in subsection (H) of this section, hear and issue or deny shoreline permits following receipt of the recommendations of the administrator, and to impose conditions of approval on such permits; and

2.
Grant or deny variances from the provisions of the master program according to the criteria and procedures provided in subsection (I) of this section.
F.
Additional application requirements for projects within shoreline jurisdiction. 

Applications for shoreline permits and approvals shall include the following, in addition to the applicable items identified in SJCC 18.80.020.C:

1. Digital photos of the site, with a site plan showing where each photo was taken. Photos shall include all existing structures including existing bulkheads and retaining walls, existing erosion, and existing shoreline vegetation.
2. Low, normal, and high water elevations (for projects occurring near or in the water).
3. Direction of net longshore drift. 
G.
Exemptions from Need for Shoreline Substantial Development Permit.
1.
Developments which are exempt from the need to obtain a shoreline substantial development permit are set forth in WAC 173–27–040 and SJCC 18.50.020(F) and (G). In making this determination, the director administrator shall consider the ultimate scope of a development and the extent to which the development is consistent with the policies and regulations of the SMA and master program. The director administrator may request additional information from the applicant and may make site inspections, if necessary. A use classified as a conditional use or a use not named or contemplated in this chapter is allowed only as a conditional use and is ineligible for shoreline permit exemption.

2.
If a proposal is exempt from the need to obtain a shoreline substantial development permit the director administrator shall so note in the development or project permit, if any, approved in conjunction with the proposal. If a development or project permit is not required for the proposal, the director administrator may issue an administrative determination so stating.

3.
The director administrator may request additional information from the applicant and may make site inspections before determining if a proposal is exempt from the need to obtain a shoreline substantial development permit.

4.
The burden of proving that a proposal is exempt from the need to obtain a shoreline substantial development permit shall be on the person seeking the exemption.

5.
Any person proposing development within the shorelines of the County may request an administrative determination from the director administrator as to whether or not the proposal is exempt from the need for a shoreline substantial development permit.

6.
A copy of any such administrative determination shall be mailed to the applicant and to the Washington Department of Ecology.

7.
An administrative determination shall be prepared in the format described in WAC 173–27–050 for a proposal which is exempt from shoreline substantial development permit requirements under Chapter 18.50 SJCC whenever:

a.
A U.S. Army Corps of Engineers Section 10 permit under the Rivers and Harbors Act of 1899 is required for the project (see WAC 173–27–050(1)(a));

b.
A section 404 permit is required under the Federal Water Pollution Control Act of 1972 (see WAC 173–27–050(1)(b)).

HG.
Shoreline Permits—Administrative Actions.
1.
The director administrator shall review shoreline permit applications, and building permit applications that also require a shoreline permit, for consistency with the policies and regulations of the master program, and report the results of this review and determination to the hearing examiner. In making this determination, the director administrator shall consider the ultimate scope of a development and the extent to which the development is consistent with the policies and regulations of the SMA and master program. The director administrator may request additional information from the applicant and may make site inspections, if necessary.

2.
The director administrator shall not issue a building permit for development that is subject to shoreline permit requirements until a shoreline permit has been granted. Any building permit issued for such development shall be subject to the conditions attached to approval for the shoreline permit.

3.
In granting a shoreline permit, the hearing examiner may attach such conditions as deemed necessary to ensure that the development will be consistent with the master program and other applicable provisions of this code. The examiner shall also prepare findings of fact and conclusions of law.

4.
In approving shoreline conditional use permits, including shoreline essential public facility conditional use permits, the hearing examiner is authorized, on a case-by-case basis, to impose any special conditions or standards which are reasonable and necessary to enable a proposed conditional use to satisfy the criteria established in subsections (J) and (K) of this section. For Essential Public Facility Conditional Use Permits, such conditions may not however, render the facility or operation impracticable. 
5.
Filing with the Washington Department of Ecology (Ecology WDOE). Within five business eight days of the final decision on variances and conditional use permits, the director administrator will file with Ecology WDOE copies of the permit application and final order of the hearing examiner other pertinent materials used in the final decision pursuant to either Chapters 43.21C or 90.58 RCW, the permit, and any other written evidence of the final order of the hearing examiner relative to the application. Filing shall not be complete until the materials have actually been received by Ecology the WDOE. For shoreline conditional use permits or shoreline variances, the date of filing of the County decision shall begin the period for Ecology WDOE review and final permit decision as described in subsection (M)(L) of this section.

6.
If no final action is taken on a shoreline permit application one year from the date of filing of the application due to inaction by the applicant, the application shall expire and be considered void. A new application and fees shall be required for continuation of the permit process.

7.
Construction or substantial progress toward construction of a project for which a shoreline permit is granted must be undertaken within two years after the permit approval. Substantial progress toward construction shall include the letting of bids, making of contracts, purchase of materials involved, utility installation and site preparation, but shall not include use or development inconsistent with the master program or the terms of permit approval. However, the two-year period shall not include time during which development could not proceed due to reasonable related administrative appeals or litigation, nor include time necessary to obtain other required permits for the project from state and federal agencies. The director hearing examiner may, with discretion, extend the two-year time period for a reasonable time.

8.
Unless specified otherwise in permit conditions, all development authorized by a shoreline permit shall be completed within five years of the date of permit approval or the permit shall become null and void. A permittee may request a time extension before the permit expires by making a written request to the director administrator, stating the reasons. The director hearing examiner will review the permit, and upon a finding of good cause:

a.
Extend the permit for one year; or

b.
Terminate the permit.

However, nothing in this section shall preclude the hearing examiner from issuing shoreline permits with a fixed termination date of less than five years.
IH.
Criteria for Approval of Substantial Development Permits. A shoreline substantial development permit shall be granted by the County only when the applicant meets his burden of proving that the proposal is:

1.
Consistent with the policies of the Shoreline Management Act and its implementing regulations, Chapter 90.58 RCW and Chapter 173–27 WAC, as amended;
2.
Consistent with the policies and regulations of the Shoreline Master Program in Chapter 18.50 SJCC;

3.
Consistent with this chapter;

4.
Consistent with the other applicable sections of this code (e.g., Chapter 18.60 SJCC);

5.
Consistent with the goals and policies of the Comprehensive Plan; and

6.
All conditions specified by the hearing examiner to make the proposal consistent with the master program and to mitigate or avoid adverse impacts are attached to the permit.

JI.
Shoreline Variances.
1.
General. The purpose of a variance is strictly limited to granting relief from specific bulk, dimensional, or performance standards set forth in the master program where there are extraordinary or unique circumstances related to the property such that the strict implementation of the master program will impose unnecessary hardships on the applicant or thwart the policies set forth in RCW 90.58.020.

2.
Other Local Regulations. Variances or exemptions granted from the provisions of other local regulations shall not be construed to constitute variances from the provisions of the Shoreline Master Program.

3.
Criteria for Approval of Shoreline Variances. Variances from the provisions of the Shoreline Master Program may be granted when the applicant has proved that the following criteria have been met:

a.
Variances for development that will be located landward of the ordinary high water mark (OHWM), as defined in RCW 90.58.030(2)(b), and outside of wetlands and fish and wildlife habitat conservation areas except within those areas designated as wetlands pursuant to Chapter 173–22 WAC, may be authorized; provided, the applicant can demonstrate all of the following:

i.
That the strict application of the bulk, dimensional, or performance standards set forth in the applicable master program precludes or significantly interferes with a reasonable use of the property not otherwise prohibited by the master program. The fact that a greater profit might result from using the property in a manner contrary to the intent of the Shoreline Master Program is not sufficient reason for granting a variance;

ii.
That the hardship described in this section is specifically related to the property and is the result of unique conditions such as irregular lot shape, size, or natural features, and the application of the Shoreline Master Program, and not, for example, from deed restrictions or the applicant’s own actions;

iii.
That the design of the project is compatible with other permitted activities in the area and will not cause adverse effects to adjacent properties or the shoreline environment;

iv.
That the requested variance does not constitute a grant of special privilege not enjoyed by the other properties in the area, and is the minimum necessary to afford relief; and

v.
That the public interest will suffer no substantial detrimental effect.

b.
Development located below the ordinary high water mark as defined in RCW 90.58.030(2)(b), within wetlands, or within fish and wildlife habitat conservation areas, is subject to the requirements of SJCC 18.50.080 and 085 and is not eligible for a variance. Variances for development that will be located either waterward of the ordinary high water mark (OHWM), as defined in RCW 90.58.030(2)(b), or within wetlands as designated under Chapter 173–22 WAC, may be authorized provided the applicant can demonstrate all of the following:

i.
Strict application of the bulk, dimensional, or performance standards set forth in the master program precludes a reasonable use of the property not otherwise prohibited by the master program;

ii.
Proposal is consistent with the criteria established under subsection (I)(3)(a)(ii) through (v) of this section; and

iii.
Public rights of navigation and use of the shorelines will not be adversely affected.

c.
In the granting of shoreline variances, consideration shall be given to the cumulative impact of additional requests for like actions in the area. For example, if variances were granted to other developments in the area where similar circumstances exist, the total of the variances shall also remain consistent with the policies of RCW 90.58.020 and shall not produce substantial adverse effects to the shoreline environment.

d.
Requests for varying the use to which a shoreline area is to be put are not requests for variances, but rather requests for conditional uses. Such requests shall be evaluated using the criteria set forth in subsection (J) of this section. Variances from the use regulations are prohibited.

e.
Filing of variances with and review by the Washington Department of Ecology are described in subsection (M) (L) of this section.
KJ.
Shoreline Conditional Use Permits.
1.
General. The purpose of a shoreline conditional use permit is to allow greater flexibility in application of the use regulations of the Shoreline Master Program in a manner consistent with the policies of RCW 90.58.020. Shoreline conditional use permits should also be granted in circumstances where denial of the permit would thwart the policy enumerated in RCW 90.58.020. By providing for the control of undesirable impacts through the application of special conditions, the scope of uses within each of the environments of the master program can be expanded to include many additional uses. Activities classified as shoreline conditional uses shall therefore be permitted only when the applicant also demonstrates that the proposed use will be compatible with permitted uses within the same area.

Shoreline conditional uses include the following:

a.
Uses which are permitted under the provisions of the Shoreline Master Program only as conditional uses;

b.
The expansion of nonconforming uses; and

c.
Uses which are unnamed or not contemplated in the Shoreline Master Program.

2.
Uses which are specifically prohibited by the Shoreline Master Program shall not be authorized through a conditional use permit.

3.
Other Local Regulations. Conditional use permits granted under other sections of this code shall not be construed to constitute approval of a shoreline conditional use.

4.
Criteria for Approval of Shoreline Conditional Uses. Uses which are classified or set forth in the Shoreline Master Program as conditional uses may be authorized by the County provided the applicant can demonstrate all of the following:

a.
The proposed use is consistent with the policies of RCW 90.58.020 and the policies of the Shoreline Master Program;

b.
The proposed use will not interfere with the normal public use of public shorelines;

c.
The proposed use of the site and design of the project is compatible with other permitted uses within the area;

d.
The proposed use will cause no unreasonably adverse effects to the shoreline environment in which it is to be located;

e.
The cumulative impacts of additional requests for like actions in the area, or for other locations where similar circumstances exist, shall not produce substantial adverse effects to the shoreline environment, e.g., the total of the conditional uses shall remain consistent with the policies of RCW 90.58.020 and the Shoreline Master Program; and

f.
The public interest will suffer no substantial detrimental effect.

5.
Other uses which are not classified or set forth in the Shoreline Master Program may be authorized as conditional uses provided the applicant can demonstrate consistency with the criteria set forth in WAC 173–27–160(1), and this subsection.

6.
Filing of shoreline conditional use permits with and review by the Washington Department of Ecology are described in subsection (M) (L) of this section.

L.
Shoreline Essential Public Facility (EPF) Conditional Use Permit

1.
Purpose and Applicability. Shoreline Essential Public Facility Conditional Use Permits allow for the approval of water dependent essential public facilities that are located within shoreline jurisdiction, and that cannot meet a development standard included in SJCC Title 16 or 18. For new facilities that must be located in a district where they are not allowed, the County Council must approve the site, authorize redesignation to Essential Public Facility Environment, and authorize application for this Shoreline Essential Public Facility Conditional Use Permit following the procedures outlined in SJCC 18.50 (Siting and Design of Shoreline Essential Public Facilities). For existing, non-conforming facilities that must be expanded, the site must be redesignated to Essential Public Facility Environment in conformance with the Comprehensive Plan and this code, and then the applicant must obtain a Shoreline Essential Public Facility Conditional Use Permit. For facilities authorized or required to obtain this Conditional Use Permit, it takes the place of a standard Shoreline Conditional Use Permit.

2. Shoreline Essential Public Facility Conditional Use Permits—Criteria for Approval.

a. 
An application for a Shoreline Essential Public Facility Conditional Use Permit shall be approved if the following criteria are met:

i.  The proposal includes reasonable mitigation of negative impacts on existing land uses and the natural and rural environment. An application for approval of a Shoreline EPF Conditional Use Permit may not however be denied because impacts are not fully mitigated.

ii.
The location, size, and height of structures and screening vegetation shall not unreasonably interfere with allowable development or use of neighboring properties;

iii.
Owners of property located within 1,000 feet of the subject parcel were offered an opportunity to participate in developing reasonable measures to mitigate negative impacts. 

iv.
The facility will comply with the public health, safety and environmental protection requirements of SJCC Titles 16 and 18 related to access, fire protection, water, sewage disposal, stormwater management, and containment of chemicals.  

v.
To the extent possible the facility will comply with other requirements and development standards set forth in SJCC Title 16 and 18. Where a modification to a specific standard is proposed, it may be approved provided the new or expanded facility is necessary to adequately serve the public, the need for relief from the standard is justified, and it is not reasonable for the standard to be adhered to;

vi.If located on San Juan Island, the applicant explored the possibility of sharing or co-locating facilities with the Town of Friday Harbor either on the proposed site or at a site located in the Town.   

vii.The proposal does not include the siting of an incompatible use adjacent to a general aviation airport operated for the benefit of the general public (ref. RCW 36.70.547);  

viii.The proposed facility is water dependent.

3.
Term. Unless an alternative time period is specified in permit conditions, development authorized through an Shoreline EPF Conditional Use Permit shall be completed within five years from the date of permit approval or the permit shall become null and void. The director may extend this for good cause. 
4.
Appeals. Decisions on Shoreline EPF Conditional Use Permits may be appealed in accordance with procedures specified in SJCC 18.80.140.
MK.
Nonconforming Structures and Uses. Any Nonconforming structure or use under the jurisdiction of the Shoreline Master Program (Chapter 18.50 SJCC) shall be subject to the nonconforming use provisions in WAC 173–27–080, and the applicable procedures of Chapter 18.50 SJCC and this section. (See also SJCC 18.40.310 and 18.80.120.)

A nonconforming use, structure, site, or lot is one that did conform to the applicable codes which were in effect on the date of its creation, but no longer complies because of subsequent changes in code requirements. Nonconformity is different than and is not to be confused with illegality (see the definitions of “nonconforming,” “nonconforming use,” and “illegal use” in Chapter 18.20 SJCC). 

The following standards apply to all nonconforming structures and uses in shoreline jurisdiction:

1.
With the exception of some essential public facilities, non-conforming uses may not be expanded. For example, residential structures located in a land use designation where they are an allowed use may be expanded in conformance with this code, but a commercial or industrial use in a designation where they are not allowed could not be expanded. 
2.
When a nonconforming structure is proposed for alteration, modification, intensification, or expansion under this section, the total impact of the nonconforming use will be considered as well as the added impact of the proposed change. 
3.
Ordinary maintenance and repair of a nonconforming structure and its equipment or fixtures is permitted up to and including total replacement, provided, that the existing three-dimensional building envelope remains unchanged.

4.
If a nonconforming structure is destroyed by fire or other act of God, it may be rebuilt to the configuration existing immediately prior to the time that the structure was destroyed, provided that rebuilding is completed within 24 months of the date of destruction.

5.
Nonconforming structures may be modified or altered, provided the degree of nonconformity is not increased.

6.
A nonconforming structure may be altered, modified, or remodeled to allow for wheel chair access.  
7.
If no exterior structural alterations or additions are made, a nonconforming use may be changed to another nonconforming use, provided the degree of non-conformity is not increased. 
8.
Nonconforming uses and structures may be relocated on the same parcel where they occur if the degree of nonconformity is not increased, and subject to a discretionary use permit.

9.
No Replacement of Nonconforming Uses when Airport Hazard. No structures or obstructions of any kind or nature whatsoever constituting a nonconforming use shall be rebuilt, repaired, or replaced where such repairing, rebuilding, or replacement constitutes an airport hazard.

10.
Abandonment. Nonconforming uses shall be considered abandoned if the use ceases to operate or is discontinued for 24 consecutive months. No project permit or development permit shall be approved for any nonconforming use or structure that has been abandoned. 
11.
Illegal Use. Any use, structure, or other site improvement not established in compliance with this code and other applicable codes and regulations in effect at the time of establishment, is an illegal use subject to enforcement provisions of Chapter 18.100 SJCC.  
NL.Washington Department of Ecology (Ecology) Review. As required by state law (RCW 90.58.140(10), shoreline variances and shoreline conditional use permits, including Shoreline Essential Public Facility Conditional Use Permits, are subject to review and approval by the Washington Department of Ecology for its approval or disapproval. Within 5 business days of Upon approval or denial of shoreline variances or conditional use permits by the hearing examiner or board of County commissioners, a copy of the application and final order and application shall be mailed to the Washington Department of Ecology within five days of such action. Construction pursuant to the permit shall not begin and is not authorized until 21 days from the date of filing as defined in RCW 90.58.140(6) and WAC 173–27–130 or until all review proceedings initiated within 21 days from the date of such filing have been terminated; except as provided in RCW 90.58.140.
OM.
Procedures for Revisions to Shoreline Permits. When an applicant seeks to revise a shoreline permit, an application in a form prescribed by the director administrator shall be submitted together with detailed plans and text describing the proposed changes shall be filed with the administrator. Following receipt of this information, the director administrator shall schedule a public hearing before the hearing examiner on the request.

1.
The director administrator shall ensure that notice of the hearing is published in a newspaper of general circulation within the County prior to the hearing. The director administrator shall submit to the hearing examiner all of the written documents referred to above. At the beginning of the hearing, the recommendation of the director administrator shall be read into the record.

2.
If the hearing examiner determines that the proposed changes are within the scope and intent of the original permit, as defined by WAC 173–27–100(2), the revision shall be granted.

3.
If the hearing examiner determines that the proposed changes are not within the scope and intent of the original permit, then the applicant must apply for a new shoreline permit.

4.
Any permit revision approved by the hearing examiner shall become effective immediately. Within five business eight days of the hearing examiner’s action, the approved revision shall be submitted to the Washington Department of Ecology. In addition, the director administrator shall submit a copy of the examiner’s decision to all parties of record to the original permit action.

5.
Appeals shall be in accordance with WAC 173–27–220 and SJCC 18.80.140.
PN.
Rescission of Shoreline Permits. Any shoreline permit may be rescinded by the hearing examiner, in accordance with the provisions of pursuant to RCW 90.58.140(8), upon the finding that the permittee has failed to comply with the terms and conditions thereof. In the event that the permittee is denied a required sewage disposal, building, or other permit necessary for the project in question, the shoreline permit may be rescinded by the hearing examiner. In the event a shoreline permit is rescinded by the hearing examiner, the permittee shall be notified by certified mail. Copies of the examiner’s final action shall be filed with the Washington Department of Ecology.
QO.
Appeals.
1.
Appeals on shoreline permit applications may be filed in accordance with The BOCC has authority to hear and decide appeals from decisions of the hearing examiner on shoreline permit applications as provided in SJCC 18.80.140.

2.
Any person aggrieved by a final BOCC action granting, denying, or rescinding a permit for a use or development on the shorelines of the state pursuant to RCW 90.58.140 may seek review as provided by law.
RP.
Effects on Property Values. As provided for in RCW 90.58.290, the restrictions imposed upon the use of real property through the implementation of the policies and regulations of the SMA and the master program shall be duly considered by the County assessor and the County board of equalization in establishing the fair market value of such properties.  (Ord. 15–2002 § 11; Ord. 4–2001 § 4; Ord. 2–1998 Exh. B § 8.11)

18.80.120
Procedures for nonconforming uses and structures.
A.
Legally established land uses and structures that have subsequently become nonconforming because of changes to County land use regulations continue to be legal. Standards governing such nonconforming structures and uses are located in SJCC 18.40.310.

B.
No project permit or development permit shall be approved for any nonconforming use or structure that has been abandoned as per SJCC 18.40.310(J). Nonconforming uses or structures may not be moved to a new site nor be relocated on the same site.

C.
When evaluating proposals for the alteration, modification, or expansion of nonconforming uses or structures, the decisionmaker shall consider the total impact of the nonconforming use or structure as well as the added impact of the incremental changes being proposed, and the consistency of the changes with the applicable land use designation.

D.
Shoreline Nonconforming Uses and Structures. Any nonconforming structure or use under the jurisdiction of the Shoreline Master Program (Element 3 of the Comprehensive Plan and Chapter 18.50 SJCC) shall be subject to the nonconforming use provisions in WAC 173–27–080, and the applicable procedures of Chapter 18.50 SJCC and SJCC 18.80.110.

E.
Procedures for Nonconforming Use or Structure not Subject to the Shoreline Master Program.
1.
The procedures for provisional uses (SJCC 18.80.070) shall apply to the actions and activities described in SJCC 18.40.310(B) through (D), as limited by SJCC 18.40.310(G) through (J).

2.
The procedures for conditional uses (SJCC 18.80.100) shall apply to the actions and activities described in SJCC 18.40.310(F) as limited by SJCC 18.40.310(G) through (J).

F.
Illegal Use. Any use, structure, or other site improvement not established in compliance with this code and other applicable codes and regulations in effect at the time of establishment is not nonconforming; rather, it is illegal and subject to enforcement provisions of Chapter 18.100 SJCC.  (Ord. 15–2002 § 12; Ord. 2–1998 Exh. B § 8.12)
Staff note: Following are the existing rules for non-conforming uses. In keeping with legal counsel’s desire to separate the Shoreline regulations as much as possible, this language has been incorporated into the above amendments to SJCC 18.80.110. 
18.40.310
Nonconforming structures and uses.

A nonconforming use, structure, site, or lot is one that did conform to the applicable codes which were in effect on the date of its creation, but no longer complies because of subsequent changes in code requirements. Nonconformity is different than and is not to be confused with illegality (see the definitions of “nonconforming,” “nonconforming use,” and “illegal use” in Chapter 18.20 SJCC). Legal nonconforming structures and uses are commonly referred to as “grandfathered.”

The following standards apply to all nonconforming structures and uses:

A.
When a nonconforming use or structure is proposed for alteration, modification, intensification, or expansion under this section, the total impact of the nonconforming use will be considered as well as the added impact of the incremental changes being proposed and the consistency of the changes with the applicable land use designation.

B.
Ordinary maintenance and repair of a nonconforming structure and its equipment or fixtures is permitted up to and including total replacement; provided, that the existing three-dimensional building envelope remains unchanged.

C.
If a nonconforming use or structure is destroyed by fire or other act of God, it may be rebuilt to the configuration existing immediately prior to the time that the structure was destroyed; provided, that rebuilding is completed within 24 months of the date of destruction.

D.
Nonconforming structures may be modified or altered, provided the degree of nonconformity of the structure is not increased.

E.
Any nonconforming use or structure may be altered, modified, or remodeled beyond the external dimensions present on the effective date of the ordinance codified in this chapter for the purpose of providing access required under Chapter 51–20 WAC. The extent of the alteration or modifications shall be limited to the provisions of access necessary to comply with Chapter 51–20 WAC as determined by the administrator.

F.
Expansion, modification, or intensification of a nonresidential nonconforming use is allowable subject to a conditional use permit, provided:

1.
A nonconformance with the standards of this code shall not be created or increased;

2.
The proposal shall comply with the standards of this code to maximum extent feasible; and

3.
The proposal shall not have an adverse impact on an environmentally sensitive area.

If no exterior structural alterations or additions are made, a nonconforming use may be changed to another nonconforming use; provided, that the proposed use is equally or more appropriate to the district than the existing nonconforming use. Such a change of use shall be subject to conditional use permit approval. In no case shall a nonconforming use be changed to another nonconforming use which is more intensive or has greater impacts than the existing use.

G.
Unless specifically provided otherwise, any nonconforming structure or use under the jurisdiction of the Shoreline Master Program shall be subject to the nonconforming use provisions in WAC 173–27–080.

H.
Nonconforming uses may be relocated on the same parcel where they occur if the degree of nonconformity is not increased, and subject to a discretionary use permit.

I.
No Replacement of Nonconforming Uses when Airport Hazard. No structures or obstructions of any kind or nature whatsoever constituting a nonconforming use shall be rebuilt, repaired, or replaced where such repairing, rebuilding, or replacement constitutes an airport hazard.

J.
Abandonment. Nonconforming uses shall be considered abandoned if the use ceases to operate or is discontinued for 24 consecutive months. See also SJCC 18.40.350(H)(3).  (Ord. 2–1998 Exh. B § 4.23)

� There are 14 Growth Management Act goals but some of these have more weight because they are accompanied by direct mandates.  According to Attorney General Alan Copsey there are 6 core requirements: 1) Protect Critical Areas; 2) Protect Resource Lands (commercial farms, forestlands and mineral lands); 3) Concentrate growth in Urban Growth Areas; 4) Concurrency – new growth not allowed without adequate transportation and other facilities; 5) Do not exclude essential public facilities; and 6) Involve the public.  Pursuant to the Supreme Court in Quadrant, GMA goals do not override these requirements.  DOE/CTED et al v. City of Kent, 05-3-0034 (Final Decision and Order, April 19, 2006).
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